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FCC MINORITY TAX CERTIFICATES 


FRroAY, JANUARY 27, 1995 

House of Representatives, 

Committee on Ways and Means, 

Subcommittee on Oversight, 

Washington, D.C. 

The subcommittee met, pursuant to call, at 10:20 a.m., in room 
B-318, Rayburn House Office Building, Hon. Nancy L. Johnson 
(chairman of the subcommittee) presiding. 

[The advisory announcing the hearing follows;] 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON OVERSIGHT 

For Immediate Release 

January 18, 1995 CONTACT: (202) 225-1721 

No. OV-2 

JOHNSON ANNOUNCES DETAILS OF HEARING ON FCC PROVISION 


Congresswoman Nancy L. Johnson (R-CT), Chairman of the Subcommittee on Oversight of 
the Committee on Ways and Means, today announced that the subcommittee will hold a hearing to 
examine the operation and administration of a tax provision which allows the Federal Communication 
Commission to grant tax relief with respect to the sales of radio, television, and other properties 
under certain circumstances. This provision is known as Internal Revenue Code section 1071. The 
hearing will be held on Friday, January 27« 1995, in room B-318 of the Rayburn House Office 
Building, beginning at 10:00 a.m. 

BACKGROUND : 

Code section 1071 was enacted in 1943 to address concerns with respect to involuntary 
conversions of radio stations arising from wartime restrictions on the purchase and availability of new 
radio properly. Under section 1071, gain from the sale or exchange of broadcast facilities may be 
deferred in cases where the sale or exchange is certified by the Federal Communications Commission 
"to be necessary or appropriate to effectuate a change in a policy of. or the adoption of a new policy 
by, the Commission with respect to the ownership and control of radio broadcasting stations.. ." 

In 1978, (he FCC announced a policy of promoting minoriiy ownership of broadca.sl facilities 
by offering a tax certificate to those who voluntarily sell such facilities to minority individuals or 
minorily-controllcd entities. Since that lime, the FCC has issued over 300 such lax certificates, 
Recent press reports about the FCC’s administration of section 1071. both in terms of the types of 
properties covered and the size of the tax benefits being granted, raise significant questions about this 
provision. 

FOCUS OF THE HEARING : 

The Subcommittee will examine: (I) whether the FCC’s 1978 policy is consistent with the 
underlying intent of section 1071; (2) whether the FCC’s administration of section 1071 constitutes 
an impermissible exercise of legislative authority; (3) whether the tax incentive provided in .section 
1071 in fact fosters minority ownership of broadcast facilities; and (4) whether the FCC policy is a 
necessary or appropriate means of achieving this goal. 

DETAILS FOR SUBMISSION OF REQUESTS TO BE HEARD 

Requests to be heard at the hearing must be made by telephone to Traci Altman or Bradley 
Senreiber at (202) 225-1721 no later than the close of business on Monday. January 23, 1995. The 
telephone request should be followed by a formal written request to Phillip D. Moseley, Chief of 
Staff, Committee on Ways and Means, U.S. House of Representatives, 1 102 Longworth House Office 
Building, Washington, D.C, 20515. The staff of the Subcommittee on Oversight will notify by 
telephone those scheduled to appear as soon as possible after the filing deadline. Any questions 
concerning a scheduled appearance should be directed to the Subcommittee staff at (202) 225-7601. 

In view of the limited time available to hear witnesses, the Subcommittee may not be 
able to accommodate all requests to be heard. Those persons and organizations not scheduled for 
an oral appearance are encouraged to submit written statements for the record of the hearing. All 
persons requesting to be heard, whether they are scheduled for oral testimony or not, will be notified 
as soor. as possible after the filing deadline. 
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Witnesses scheduled to present oral testimony are required to summarize briefly their written 
statements in no more than five minutes. THE FIVE MINUTE RULE WILL BE STRICTLY 

ENFORCED. The full written statement of each witness will be included in the printed record. 

In order to assure the most productive use of the limited amount of time available to question 
witnesses, all witnesses scheduled to appear before the Subcommittee are required to submit 200 
copies of their prepared statements for review by Members prior to the hearing. Testimony should 
arrive at the Subcommittee on Oversight office, room 1136 Longworth House Office Building, 
no later than noon, Thursday, January 26, 1995. Failure to do so may result in the witness being 
denied the opportunity to testify in person. 

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE : 

Any person or organization wishing to submit a written statement for the printed record of the 
hearing should submit at least six (6) copies of their statement by the close of business on Tuesday, 
February 7, 1995, to Phillip D. Moseley, Chief of Staff, Committee on Ways and Means, U.S. House 
of Representatives, 1102 Longworth House Office Building, Washington, D.C. 20515. If those filing 
written statements wish to have their statements distributed to the press and interested public at the 
hearing, they may deliver 200 additional copies for this purpose to the Subcommittee on Oversight 
office, room 1 136 Longworth House Office Building, at least one hour before the hearing begins. 

FORMATTING REQUIREMENTS : 

Each BUtcmeDl preseoied for priotliig to the Committee by a vltness, an; writtea statemeot or exhibit inbrnltted tor the prlnied record or an; 
wrlctea eommeau to respoase to a reqaeat far nrlaeo eommeats must eoBfom to the guidelines listed belra. An; statemeot or exhibit not In 
compliance with these gnldetlnes will M be printed, but wtU be maintained Is the Committee Ales tor review and nse b; the Committee 

1. All statements and anp accompanying exhibits tor printing must be typed In ilngle space on legal stu paper and may not exceed a total of 
10 pages. 

Z. Copies of whole doeumeats submitted as exhibit materlsl will not be accepted for ptinUog. Instead, exhibit material should be referenced and 
quoted or psntpbrased All exhibit mstorlal not meeting these tpeeificafloos wiB be maintained in the Committee Ales for review aod use by ihe 
Committee. 

3. Svdtements must contalti the name and capacity in wbicb the witness will appear or. for written comments, the name and capacity of the 
persoo submtcaog the ststemenc as well as any clients or peraons. or any orguUstion lor whom the witness appears or for whom the sutemenl Is 
submitted. 

4. A supplemental sheet must accompany each staiemeut listing the uame. tall address, a telephone number where the witness or the designated 
representattve may be reached and a upleal outline or summary of the eonunicCs and recommeodstlons to (he lull stitemeoi This lupplemeaUl sheet 
will not be Included In the printed record. 

The above restrlcdons and limitations apply only to material being submttted tw prlnUng. Statements and exhibits or supplemeDtar; material 
submitted solely for dlstrtbutioa to the Members, the press aod the public duilag the eoune of a public bearing may be submitted to other forms. 

***** 
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Chairman Johnson. Good morning, everyone. 

I regret our late start, but we will try to move along. Today the 
Oversight Subcommittee will examine the operation of a provision 
in the Internal Revenue Code that allows the FCC (Federal Com- 
mimications Commission) to grant tax benefits with respect to the 
sales of radio, television, and other broadcast properties. That pro- 
vision, Internal Revenue Code section 1071, was enacted in 1943 
to address concerns with respect to the involuntary conversion of 
radio stations arising from wartime restrictions on the purchase 
and availability of new radio properties. 

Under section 1071, gain from the sale or exchange of property 
may be deferred in cases where the sale or exchange is certified by 
the Federal Communications Commission to “be necessary or ap- 
propriate to effectuate a change in a policy of or the adoption of a 
new policy by the Commission with respect to the ownership and 
control of radio broadcasting stations.” 

This provision has been significantly expanded by the FCC over 
the last 50 years. First, radio stations were expanded to include 
television stations. Then television stations were expanded to in- 
clude cable television; more recently, personal communication serv- 
ices. The newest type of cellular phones have been added. 

The policies which the FCC believes warrant the granting of tax 
breaks also have changed over the years. The original policy of the 
FCC was to allow tax benefits only in the cases of involuntary con- 
versions of radio stations. In 1978, the FCC announced a new pol- 
icy of promoting minority ownership of broadcast facilities by offer- 
ing an FCC tax certificate to those who voluntarily sell such facili- 
ties to minority individuals and minority-controlled entities. 

The size of transactions receivdng tax benefits under section 1071 
also has expanded. One proposed transaction recently in the news 
involves the sale by Viacom of cable television properties for ap- 
proximately $2.3 billion. The total Federal and State tax benefits 
for this one transaction could well be in excess of $ 1 V 2 billion. 
Clearly, this subcommittee has a responsibility to examine whether 
a policy which allows a Federal agency to hand out tax benefits of 
this magnitude is in the taxpayers’ interest. 

The subcommittee will examine the FCC’s 1978 policy to see if 
it is consistent with the underlying intent of section 1071 or wheth- 
er the FCC’s administration of section 1071 represents the exercise 
of what can more properly be described as legislative powers. 

The subcommittee also will examine whether the tax incentive 
provided in section 1071 in fact fosters minority ownership of 
broadcast facilities or whether the FCC policy is a necessary, ap- 
propriate means of achieving this goal. The FCC has a number of 
programs besides the tax break intended to promote diversity in 
the ownership of broadcast facilities. It is possible these other pro- 
grams, programs augmented by other changes in the laws regard- 
ing the ownership of broadcast stations, would be a better way to 
promote diversity. 

As far as I am concerned, this is not a hearing about the wisdom 
of promoting diversity. It is an inquiry into whether section 1071, 
as currently administered by the FCC, is a sensible way of doing 
so. 
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With that, I would like to yield to my colleague, Mr. Matsui, for 
opening comments. 

Mr. Matsui. Thank you very much, Madam Chairman. 

I do not think there is any question that the issue of diversity 
in broadcasting, diversity in ideas, diversity in ownership, is a 
laudable, important goal of the United States. After all, we are an 
extremely diverse country. To have a free exchange of ideas on our 
airwaves is obviously essential for our country to remain unified 
with common goals, common visions, and common ideals. 

I think, also, at the same time, we have to recognize that with 
the limited pie available in America today, we are already talking 
about eliminating the Corporation for Public Broadcasting and a 
number of other very important programs of the Federal Govern- 
ment. We must look at ways of making the system more efficient. 

The real issue involved here, I believe, is whether or not using 
first the Tax Code to try to achieve the laudable goal of diversity 
in broadcasting is an appropriate vehicle; second, if in fact one 
should say it is, then wnat one must ask is whether the section 
1071 is a further appropriate way to achieve these goals. 

I think the purpose of this hearing will, hopefully, bring that out. 
I might just further point out that in my discussions with both the 
Treasury Department, Joint Tax Committee, and FCC, we find that 
there is a dearth of information available as to whether this pro- 
gram is in fact working. I think it is extremely unfortunate, but as 
many of you know, back in 1987, the Appropriations Committee, 
beginning on the Senate side, put in a rider prohibiting the FCC, 
the Treasury Department, and other agencies of the Federal Gov- 
ernment from investigating, analyzing, and determining whether or 
not this program is working, the amount of benefits that are out 
as a result of this program, and, more importantly, from making 
any changes or alterations in this particular program. 

As the chairwoman mentioned, this section was originally de- 
vised on involuntary transfers back during the wartime period of 
1943. The FCC made the decision to expand it. The latest expan- 
sions were, as the chairwoman says, in the area of personal com- 
munications devices. So this is the first — ^well, one of the few times 
that Congress will be analyzing the results of this expansion of this 
particular section. 

Let me also make one further observation. The ostensible reason 
this issue has come before us today was because of the recent news 
reports of the Viacom-TCI-Washington transaction that was appar- 
ently completed on January 20, 3 days after the press report sent 
out by Chairman Bill Archer that he wanted to do an investigation 
of this particular matter. 

It is my hope this committee, subcommittee, and the full commit- 
tee and the Members of the House and Senate, and the President, 
will make sure that if there are any changes made in the code, it 
should provide the changes be applied to the transaction that 
called the matter to our attention. 

I have tried to review with some detail this transaction. It is a 
shame Viacom, TCI, and Mr. Washinrton are not here to testify 
today, but, apparently, as I understand, notices have been sent no- 
tifying interested parties that they were free to appear and make 
their case. If they would have come, perhaps we could change our 
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mind, but until such time, I think that we need to make sure what- 
ever chani^es we make apply to this particular transaction. They 
are on notice. There is no constitutional issue involved, as everyone 
knows. 

Let me just. Madam Chairwoman, mention the Viacom trans- 
action. In 1978, Mr. Washington was working for the FCC through 
the Carter administration. He, among others, devised this particu- 
lar change to expand the use of section 1071. He has been involved 
in at least four other tax certificate transactions. Apparently, he 
still retains ownership interest in many of them. 

In this particular transaction, we understand that his investment 
is anywhere from $1 to $2.3 million out of a $2.3 billion trans- 
action. The total tax benefits, as the chairwoman says, to Viacom, 
exceed $460 million, because the deferral will be in excess of $1 bil- 
lion. 

That is the issue that we must discuss, whether or not this pro- 
gram works, not only in this case but in other cases, and we must 
really determine whether this is an appropriate use of taxpayers’ 
money for an obvious laudable goal. So I welcome the chairwoman 
holding these hearings and I welcome the testimony of the wit- 
nesses. 

Chairman Johnson. Thank you. Just for the record, we did in- 
vite Viacom to come and testify. They preferred not to, and I want 
to submit for the record a letter from Reed Hundt of the FCC that 
the members will receive shortly. 

[The information follows:] 
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OFFICE OF 
THE CHAIRMAN 


FEDERAL Communications Commission 
Washington 


January 26, 1995 


Honorable Nancy L. Jobnson 
Oiairmaa 

Subcommittee on Oversight of the Committee on Ways ana Means 
United States Capitol 
Washington, D.C. 20515 

Dear Chairman Johnson: 

T hank you for inviting me to paitkipale in the Subcommittee’s hearing to examine the 
operation and administration of Internal Kevenue Code section 1071, which allows the 
Commission to grant tax relief with respect to the sales of broadcast and cable facilities to 
minority buyers. With your indulgence, I will take advantage of the offer in Mr, Mosely’s 
leirer and designate the Commission’s General Counsel, W illiam E. Kennard, to testify at the 
hearing. Mr. Kennard, whose written statement is attached, is familiar with the background 
and operation of the tax certificate program, and will of course be happy to respond to the 
Subcommittee’s questions. 

I do want to note in advance of the hearing that statutory language currently in effect 
forbids the Commission itom spending any appropriated funds to ’repeal, to retroactively 
apply changes in, or to continue a reex aminati on of [its] policies with respect to ... tax 
certificates granted under 26 U.S.C. §1071, to expand minority ownership of broadcasting 
licenses." Departments of Commerce, Justice, and State, the Judiciary, and Related 
Ag( Jcies Appropriations Act, 1995, J^b. L. No. 103-317, 108 Stat. 1724 (1994). Congress 
ha , reenacted that language each year since 1987, when it directed the Commission to end a 
reexamination of minority ownership policies that the Commission had launched in 1986, and 
told it instead to "apply the policies regarding ... tax certificates that were in effect before 
the inquiry commenced." S.Rep. 100-182, p. 76 (1987). See Continuing i^ipropriations for 
Fiscal Year 1988, Pub. L, No. 100-202, 101 Stat. 1329 (1987), Ever since, we have had no 
choice but to apply the tax certificate program as it existed in 1986. 

Because of this ongoing statutory constraint on the Commission’s discretion in 
implementing the tax certificate program, the Commission has been unable to subject the 
program to the kind of reexamination and reassessment that all administrative programs 
warrant. The Commission, for example, has not had the ability to collect and evaluate facts 
about the program to the same extent as with other programs in its regulatory jurisdiction. 
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I want to assure you that the Commission looks forward to cooperating iiiUy with the 
Subcommittee in responding to questions about the history and current administiatiou of the 
tax certificate program. Please let me know if, after the hearing, there is any further 
assistance we can provide. 


Sincerely, 





Reed R Hundt 
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Mr. McDermott. Madam Chairwoman, will you not take siny 
other opening statements? 

Chairman JOHNSON. I can if the subcommittee would like. We do 
have a long list of witnesses, but I would be happy to yield to the 
gentleman from Washington. 

Mr. McDermott. I guess I only raise it because I keep wonder- 
ing why we are zeroing in on this program. I understand there is 
a Targe deal that is about to go through or has gone through, ac- 
cording to Mr. Matsui, and the chairman of the committee would 
like to stop it from happening. But the question I have to ask is 
are there not some other large tax breaks being brokered even at 
this very moment that we are having this hearing? It seems to me 
we are singling out this program while there are many other tax 
breaks on the books that we should also take a look at. 

I have in hand a short list of more than half a dozen special in- 
terest tax breaks that are far more generous than this program, 
and I hope that we are also going to examine those. I hope that 
the chairwoman will look at taxing capital gains on inherited prop- 
erty, which is worth $20 billion; or reforming estate and gifts taxes, 
which is $8 billion over the next 5 years; or curbing the excessive 
depreciation writeoffs, which is $25 billion over the next 5 years; 
or ending the tax breaks on mergers and acquisitions, which is $9 
billion over the next 5 years; or ending tax breaks for runaway 
plants, which is $1 billion in the next 5 years; or closing gas and 
oil tax loopholes, which is $7.6 billion. 

The question you have to ask yourself is why is this the first 
thing that comes up? I am waiting to hear the answer. Why this 
one is — is it just because it was in the paper last week? I think 
that we ought to get to the bottom of that. 

Chairman JOHNSON. Are there other members who would like to 
make opening statements? 

Mr. Herger. 

Mr. Herger. Well, Madam Chair, just very quickly, I just have 
to ask the question, in response to the gentleman from Washing- 
ton, did you hear what the Chair and the gentleman from Califor- 
nia mentioned? This is pretty major, isn’t it? We are talking hun- 
dreds of millions of dollars involving one individual. Is the gen- 
tleman from Washington questioning the fact that this should be 
brought up? 

Mr. McDermott. No. No, I am perfectly willing to look at any 
tax break as long as we do not stop with this hearing on this par- 
ticular one. 

Mr. Herger. Well, we are early in the session. 

Mr. McDermott. There are a whole lot of other places where we 
could pick up a whole hell of a lot more money than we are going 
to pick up in this one, that are more egregious and have gone on 
for a longer period of time. From my standpoint, when it comes up 
that it happens to be this kind of deal that makes the first one out 
of the block, to me, that raises real questions about what is hap- 
pening here. 

Chairman Johnson. I would like to correct for the record the 
gentleman’s comment that this chairman would like to stop it from 
happening. The chairman did not say she would like to stop it from 
happening. 
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In fact, in my opening comments I said, clearly, this subcommit- 
tee has the responsibility to examine whether a policy that allows 
a Federal agency such a free hand to hand out tax benefits of this 
magnitude is in the public’s interest. That is the question before 
us. 

Second, I regret the gentleman was not at the meeting of the 
Oversight Subcommittee, the bipartisan meeting, at which we re- 
viewed our ^enda because some of the things he suggested he 
could have offered at that time. We do have a full agenda. We will 
certainly be looking at many things, and we will be happy to add 
those things to the agenda as well. 

Mr. McDermott. If the Chair would yield for 1 second, I was re- 
ferring to the chairman of the full committee; I was not referring 
to you, who wants to stop this. 

Chairman Johnson. Well, your reference appeared to refer to 
me. 

Mr. McDermott. I was not precise. 

Chairman JOHNSON. I have no indication from the chairman that 
he is interested in anything more than the exploration that I have 
been tasked to carry out for the oversight function, which is exactly 
what government ought to be doing: overseeing the way the law is 
being implemented and that is what we are doing here today. 

Mr. Hancock. Madam Chair. 

Chairman Johnson. Mr. Hancock. 

Mr. Hancock. Just a real quick statement. There is a major dif- 
ference between a $400 million tax credit to one corporation, than 
a $400 million or $1 or $10 billion that is spread out over thou- 
sands of people. There is a major difference. 

Chairman Johnson. Mr. Kies, would you proceed, please. 

STATEMENT OF KENNETH J. KEES, CHIEF OF STAFF, JOINT 

COMMITTEE ON TAXATION, ACCOMPANIED BY MARY 

SCHMITT, DEPUTY CHIEF OF STAFF 

Mr. Kies. Thank you. Madam Chairwoman. 

I am accompanied today by Mary Schmitt, the Deputy Chief of 
Staff of the Joint Committee on Taxation. It is my pleasure to 
present the testimony of the staff of the Joint Committee on Tax- 
ation to this subcommittee on the Federal Communications Com- 
mission tax certificate program. 

My testimony will be in four parts. First, I will provide a brief 
overview of the Internal Revenue Code section 1071 issues; second, 
I will describe the legislative background of section 1071 and the 
FCC tax certificate program; third, I will describe the application 
of the tax rules in those cases where an FCC tax certificate is 
granted; and, fourth, I will describe briefly some of the tax policy 
issues the subcommittee may wish to consider in assessing section 
1071. 

Under present law, a taxpayer generally is required to include in 
gross income the gain recognized upon the sale or disposition of a 
business, including a broadcast business. An exception to this gen- 
eral rule under section 1071 provides that a seller of certain prop- 
erty who receives a tax certificate from the FCC may defer the rec- 
omition of gain on the sale indefinitely by either electing to pur- 
chase replacement property within 2 years after the taxable year 
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in which the sale occurs, or electing to reduce the basis of depre- 
ciable property held by the seller immediately after the sale. The 
deferred gain may be recognized upon subsequent disposition, if 
any, of the replacement properties. 

Section 1071 was originally enacted in 1943 to facilitate the sale 
of properties required to be disposed of because of certain prohibi- 
tions on ownership of multiple stations within the same market. 
The tax certificate program has been modified and expanded a 
number of times. 

In 1978, the FCC announced a policy of promoting minority own- 
ership of broadcast facilities by offering an FCC tax certificate to 
those who volizntarily sell such facilities to minority -owned or con- 
trolled entities. The FCC’s policy was based on the view that mi- 
nority ownership of broadcast stations would provide a significant 
means of fostering the inclusion of minority views in programming 
thereby serving the needs and interests of the minority community. 

The FCC subsequently expanded its policy to include the sale of 
cable television in 1993. The FCC further expanded the program to 
apply to personal communication services. Minorities within the 
meaning of the FCC policy include “blacks, Hispanics, American In- 
dians, i^askan Natives, Asian and Pacific Islanders.” 

As a general rule, a minority-controlled corporation is one in 
which more than 50 percent of the voting stock is held by minori- 
ties. A minority-controlled partnership is one in which the general 
partner is a minority or minority-controlled and minorities have at 
least a 20 percent interest in the partnership. 

The FCC requires those who acquire broadcast properties with 
the help of the FCC tax certificate policy to hold those properties 
for at least 1 year. An acquisition can qualify if there is a preexist- 
ing agreement to buy out the minority interest at the end of the 
1-year holding period. 

In 1982, the FCC further diversified or further expanded its tax 
certificate policy for minority ownership. At that time the FCC de- 
cided that in addition to those who sell properties to minorities, in- 
vestors who contribute to the stabilization of the capital base of a 
minority enterprise would be entitled to a tax certificate upon the 
subsequent sale of their interest in a minority entity. 

Some recent news reports suggest that FCC tax certificates are 
not fostering real minority ownership of broadcast stations. In 
some instances, a minority investor purports to control the buyer 
often through a limited partnership or other syndication, but effec- 
tively does not because of the small economic interest of the minor- 
ity investor. In other instances, minority buyers are reported to 
have resold the broadcast properties shortly after their original 
sale. 

The FCC tax certificate program functions as an open-ended tax 
expenditure with the FCC as the authorizing agency. Since 1978, 
the FCC has issued 378 certificates under section 1071, 317 of 
which relate to the sale of broadcast properties to minority-owned 
or controlled buyers. The staff of the Joint Committee previously 
estimated that the tax expenditure relating to Code section 1071 
over 5 fiscal years was $500 million; however, it is in the process 
of reviewing this estimate in light of new information it is receiv- 
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ing. The Treasury Department has estimated the tax expenditure 
at $1.6 billion for the same period. 

Code section 1071 was originally enacted in 1943, as I indicated. 
Congress believed that the involuntary conversion rules at the time 
were inadequate and expanded those rules in the case of the sales 
of these properties due to the fact there was a lack of availability 
of radio stations for replacement properties at the time. 

Apart from the FCC tax certificate program, there are other pro- 
grams administered by the FCC to foster minority ownership. The 
FCC awards comparative merit in licensing proceedings to minority 
applicants in the interest of promoting minority entrepreneurship. 

In addition, the FCC’s distressed sale policy allows broadcasting 
licensees, whose licenses have been designated for a revocation 
hearing, prior to the commencement of a hearing to sell their sta- 
tion to a minority-owned or controlled entity at a price substan- 
tially below fair market value. The licensee, whose license has been 
designated for hearing, would ordinarily be prohibited from selling, 
assigning, or otherwise disposing of its interest until the issues 
have been resolved in the licensees favor. 

On January 20, 1995, Viacom and Mitgo, wholly owned by Frank 
Washington, and affiliates of InterMedia Partners, announced they 
had signed a definitive agreement under which Viacom will sell its 
cable systems serving 1.1 million customers to a partnership, of 
which Mitgo is the general partner, for approximately $2.3 billion 
in cash. A subsidiary of Telecommunications Inc. is one of the lim- 
ited partners of InterMedia. Recent news reports suggest that Tele- 
communications will provide “nearly all” of the money for the cable 
system purchase. Mr. Washington will invest approximately $1 mil- 
lion of his own money according to recent reports. Mr. Washington 
is an African-American and apparently controls Mitgo for FCC pur- 
poses, which will be the general partner for the partnership acquir- 
ing^the cable systems. 

The sale is subject to customary conditions, approvals of local 
franchise authorities, and receipt of the FCC tax certificate. Viacom 
has said the proceeds from the transaction, which it expects to 
complete in the second half of this year, will be used to repay 
debts. 

As desimed, the sale appears to meet the standards articulated 
by the FCC to qualify for a tax certificate under section 1071, even 
though the actual investment by Mr. Washinrton may be as little 
as $1 million. News reports and other publicly available informa- 
tion indicate that the deferred gain on the Viacom sale can be rea- 
sonably expected to be in the range of $1.1 to $1.6 billion. 

The tax deferral, including State tax benefits, would be in the 
range of $440 to $640 million. 

Under generally applicable Code provisions, the seller of a broad- 
cast business, or any other business, recomizes gain to the extent 
the sale price exceeds the seller’s basis in the property. Under Code 
section 1071, a seller receiving a tax certificate can defer recogniz- 
ing the gain on the sale indefinitely by making either one or a com- 
bination of two elections. 

The seller may elect to treat the sale or exchange as an “involun- 
tary conversion.” If this election is made, the taxpayer will gen- 
erally avoid recognizing gain on the sale to the extent it reinvests 
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the sale proceeds in qualifying replacement properties within 2 
years from the end of the tax year in which the sale occurs. 

The IRS has issued private letter rulings holding that purchasing 
stocks or assets from a related party can qualify as replacement 
properties. Thus, it appears that in certain circumstances, related 
taxpayers may obtain significant tax deferral without any addi- 
tional cash outlay to acquire new properties after a qualifying FCC 
tax certificate sale. The involuntary conversion election could pro- 
vide greater flexibility as to the allocation of reduced basis than the 
alternative election to reduce the basis of depreciable property. 

Let me just briefly review some of the tax policy issues raised by 
section 1071 and then I would be happy to take any questions. 

Based upon our review of Code section 1071, and the manner in 
which it is administered by the FCC and the IRS, there are a num- 
ber of tax policy considerations which we have identified and which 
the subcommittee may wish to take into consideration in reviewing 
what, if any, changes should be made to this provision. They are 
as follows: 

First, the current law provision extends broad discretionary au- 
thority to an agency of the Federal Government to administer a tax 
provision which is substantially open-ended. The recent expansion 
of the program to personal communications service licenses is evi- 
dence of its open-ended nature. We have been unable to identify 
any other aspect of the Internal Revenue Code, other than the pro- 
vision which grants the State Department the authority to des- 
imate combat zones, which extends this kind of discretionary au- 
thority. 

Second, the manner in which the FCC administers this provision 
does not take into account the tax cost associated with granting an 
FCC tax certificate. Indeed, we have been advised that the FCC 
does not request the information as part of its tax certificate appli- 
cation program. As a result, there is no effort made to balance the 
cost to the Federal Government in the form of lost tax revenues 
with the benefit which is obtained from the granting of the FCC 
tax certificate. 

Third, there is no cap on the amount of tax benefit which accrues 
on a per transaction basis. This raises concerns, particularly when 
considering a transaction like the proposed Viacom transaction, 
which appears to have the ability to confer a substantial tax bene- 
fit in the range of $440 to $640 million if it were to receive an FCC 
tax certificate. In addition, there is no requirement that the tax 
benefit accrue, in whole or in part, to the minority-owned or minor- 
ity-controlled purchaser. In many transactions it is possible that 
the minority-owned or controlled purchaser is paying full fair mar- 
ket value for the property acquired even though the seller may be 
receiving a substantial tax benefit over and above the sale price for 
the broadcast property. 

Fourth, it appears that as a result of IRS interpretation, the sell- 
ers of property qualifying for the FCC tax certificate may be able 
to utilize various planning techniques that enable them to obtain 
a tax deferral indefinitely without reducing the basis of existing 
properties or being forced to acquire new properties from unrelated 
third parties. 
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Fifth, the manner in which the FCC has administered section 
1071 appears to allow transitory ownership by minority parties and 
ownership of very small actual interests in properties qualifying for 
the FCC tax certificate. 

Sixth, programs like this one have typically been administered 
through the appropriation of direct spending amounts so that the 
ConCTess can have continuing oversight over the amount of money 
whi^ is being spent for a particular program. As a result. Con- 
gress may wish to substitute a direct appropriation for section 
1071. 

These are all issues which the subcommittee needs to consider in 
assessing the merits of the current law and any proposed changes. 
I would be happy to take any questions that you might have. 

Thank you. 

[The prepared statement follows:] 
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STATEMENT OF KENNETH J. KIES, CHIEF OF STAFF 
JOINT COMMITTEE ON TAXATION 

Thank you Madam Chairwoman, It is my pleasure to present the testimony of the Staff 
of the Joint Committee on Taxation at this hearing of the Oversight Subcommittee on the 
Federal Communications Commission's tax certificate program. My testimony will be in four 
parts: first, I will provide a brief overview of Internal Revenue Code section 1071 issues; 
second, I will describe the legislative background of section 1071 and the FCC tax certificate 
program; third, I will describe the application of the tax rules in those cases where an FCC tax 
certificate is granted; and fourth, I will briefly describe some of the tax policy issues the 
Committee may wish to consider in assessing section 1071. 

Overview 

Under present law, a taxpayer generally is required to include in gross income the 
recognized upon the sale or disposition of a business, including a broadcast business. An exception 
to this general rule under Code section 1071 provides that a seller of certain property who receives 
a tax certificate from the FCC may defer the recognition of gain on the sale indefinitely by either 
(1) electing to purchase replacement property within 2 years after the taxable year in which the sale 
occurs or (2) electing to reduce the basis of depreciable property held by the seller immediately after 
the sale or acquired by the seller in the taxable year of the sale. The deferred gain may be 
recognized upon the subsequent disposition, if any. of the replacement property. The purchaser of 
a broadcast business, whether or not pursuant to a tax certificate program, acquires a basis in the 
business equal to the purchase price paid, which may be eligible for depreciation or amortization 
deductions. The tax benefit provided by Code section 1071 is the ability to defer, in some cases 
permanently, what would otherwise be a current tax payment to later years. A long-term or 
indefinite deferral can constitute the equivalent of complete tax forgiveness. 
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Code section 1071 was originally enaaed in 1943 to facilitate the sales of properties required 
to be disposed of because of certain prohibitions on ownership of multiple radio stations within the 
same market. This tax certificate program has been modified and expanded a number of times. 
Minority ownership policy 

In 1978, the FCC announced a policy of promoting minority ownership of broadcast facilities 
by offering an FCC tax certificate to those who voluntarily sell such facilities (either in the form of 
assets or stock) to minority-owned or controlled entities. The FCC's policy was based on the view 
that minority ownership of broadcast stations would provide a significant means of fostering the 
inclusion of minority views in programming, thereby serving the needs and interests of the minority 
community as well as enriching and educating the non-minority audience. The FCC subsequently 
expanded its policy to include the sale of cable television systems. In 1993, the FCC further 
expanded the program to apply to personal communication services. The FCC is in the process of 
auctioning 2,000 of these licenses. 

"Minorities," within the meaning of the FCC's policy, include "Blacks, Hispanics, American 
Indians, Alaska Natives, Asians, and Pacific Islanders." As a general rule, a minority-controlled 
corporation is one in which more than 50 percent of the voting stock is held by minorities. A 
minority-controlled limited partnership is one in which the general partner is a minority or minority- 
controlled, and minorities have at least a 20-percent interest in the partnership. The FCC requires 
those who acquire broadcast properties with the help of the FCC tax certificate policy to hold those 
properties for at least one year An acquisition can qualify even if there is a pre-existing agreement 
(or option) to buy out the minority interest at the end of the one-year holding period, provided that 
the transaction is at arms-length. 
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In 1982, the FCC further diversified its tax certificate policy for minority ownership. At that 
time, the FCC decided that, in addition to those who sell properties to minorities, investors who 
contribute to the stabilization of the capital base of a minority enterprise would be entitled to a tax 
certificate upon the subsequent sale of their interest in the minority entity.’ Since 1987, in 
appropriations legislation, the Congress has prohibited the FCC fi’om using any of its appropriated 
funds to repeal, to retroactively apply changes in, or to continue a reexamination of its comparative 
licensing, distress sale and tax certificate policies. This limitation has not prevented an expansion 
of the existing program. 

Some recent news reports suggest that FCC tax certificates are not fostering "real” minority 
ownership of broadcast stations In some instances, a minority investor purports to control the 
buyer (often through a limited pannership or other syndication) but effectively does not because of 
the small economic interest of the minority investor. In other instances, minority buyers are reported 
to have resold the broadcast property (or their interest in the property) shortly after the original sale. 

The FCC tax certificate program functions as an open-ended tax expenditure with the FCC 
as authorizing agency. Since 1978, the FCC has issued 378 tax certificates under Code section 1071, 
317 of which related to the sale of broadcast properties to minority-owned or minority-controlled 
buyers. The staff of the Joint Committee on Taxation previously has estimated the tax expenditure 


’ To qualify for an FCC tax certificate in this circumstance, an investor must either (1) 
provide start-up financing that allows a minority to acquire either broadcast or cable properties, 
or (2) purchase shares in a minority-controlled entity within the first year after the licenses 
necessary to operate the property is issued to the minority. In these situations, the status of the 
divesting investor and the purchaser of the divested interest is irrelevant, since the goal is to 
increase the financing opportunities available to minorities 
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relating to Code section 1071 to be $500 million over the five fiscal years 1995-1999, although it 
is in the process of reviewing this estimate in light of new information it is receiving. The Treasury 
Dpartment has estimated the tax expenditure at $1 .6 billion over the same period. 

Code section 1071 was originally enacted as part of the Revenue Act of 1943 to help the 
FCC implement a new policy that prohibited licensees fi’om owning more than one radio station per 
market Congress believed that the involuntary conversion rules (which generally permitted gain 
on sales to be excluded from taxable income if the proceeds of a sale were reinvested in property 
similar to the property involuntarily converted) should be applied to these transactions but needed 
to be liberalized for the FCC-ordered sales because, "[djue to wartime restrictions, the purchase of 
new radio property [would have been]. . difficult.” 

The term "radio broadcasting" was expanded to include cable television in 1973. The use 
of FCC tax certificates was recently expanded in connection with the auction of personal 
communication services. 




Apart from the FCC tax certificate program, there are other programs administered by the 
FCC to foster minority ownership. The FCC awards comparative merit in licensing proceedings to 
minority applicants in the interest of promoting minority entrepreneurship. In addition, the FCCs 
distress sale policy allows broadcasting licensees whose licenses have been designated for 
revocation hearing prior to the commencement of a hearing, to sell their station to a minority-owned 
or controlled entity, at a price "substantially" below its fair market value. A licensee whose license 
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has been designated for hearing would ordinarily be prohibited from selling, assigning or otherwise 
disposing of its interest, until the issues have been resolved in the licensee's favor. 

Viacom transaction 

On January 20, 1995, Viacom Inc. (a publicly-traded company) and Mitgo Corp., a company 
wholly owned by Frank Washington, and affiliates of InterMedia Partners announced that they had 
signed a definitive agreement under which Viacom will sell its cable systems serving 1.1 million 
customers to a partnership, of which Mitgo is the general partner, for approximately $2.3 billion in 
cash. A subsidiary of Telecommunications Inc. (a national cable television operator) is one of the 
limited partners of Intermedia. Recent news reports suggest that Telecommunications Inc. will 
provide "nearly all" of the money for the cable system purchase. Mr. Washington will invest about 
$1 million of his money Mr. Washington is an African American and apparently controls Mitgo 
for FCC purposes, which will be the general partner for the partnership acquiring the cable systems. 

The sale is subject to customary conditions, approvals of local franchise authorities and 
receipt of an FCC tax certificate. Viacom said proceeds from the transaction, which is expected to 
be completed in the second half of 1995, will be used to repay debt. 

As designed, the sale appears to meet the standards articulated by the FCC to qualify for a 
tax certificate pursuant to Code section 1071 even though the actual investment by Mr. Washington 
may be as little as $1 million. News reports and other available information indicate that the 
deferred gain on the Viacom sale can be reasonably expected to be in the range of $1.1 billion to 


$1.6 billion. 
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A ppHcation of Tai Rules 

Under generally applicable Code provisions, the seller of a broadcast business, or any other 
business, recognizes gain to the extent the sale price (and any other consideration received) exceeds 
the seller's basis in the property. Under Code section 1071, a seller receiving a tax certificate from 
the FCC can defer recognizing gain on the sale indefinitely by making either one or a combination 
of two elections on its tax return for the year of the sale. 

The seller may elect to treat the sale or exchange as an "involuntary conversion" under Code 
Section 1033. If this election is made, the taxpayer will generally avoid recognizing gain on the sale 
to the extent that it reinvests the sale proceeds in qualifying replacement property within two years 
from the end of the tax year in which the sale occurs. If the taxpayer sells assets rather than stock, 
it may be required to recapture depreciation under certain circumstances. 

Qualifying replacement property, within the meaning of this section of the Code, includes 
the following: 

(1) Stock of corporations operating "radio broadcasting stations" (a tenn that the 
Internal Revenue Service ("DRS") interprets as including television stations and cable television 
stations). The seller may purchase any number of shares of a broadcast corporation, including a 
publicly-traded company (and may invest in more than one broadcast company), 

(2) Assets "similar or related in service or use" to the property sold 

Under the "involuntary conversion" election and the general involuntary conversion rules, 
the taxpayer's basis in the acquired replacement property will generally be the "carryover" basis of 
the property that was sold, rather than a fair market value basis reflecting the full reinvested 
proceeds. If the replacement property is stock of a corporation conducting a qualifying business, 
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the carryover basis would apply to the stock but generally would not change the basis of assets 
inside the corporation. Depending on the basis and remaining depreciable lives of the assets inside 
the corporation, this might result in significant deferral of any tax detriment resulting from the 
carryover basis, as long as the stock is not sold. 

The IRS has issued private letter rulings holding that the purchase of stock or assets from a 
related party can qualify as a replacement purchase. Thus, it appears that in certain circumstances 
related taxpayers may obtain significant tax deferral without any additional cash outlay to acquire 
new properties after a qualifying FCC tax certificate sale. The involuntary conversion election could 
provide greater flexibility as to the allocation of reduced basis than the alternative election to reduce 
basis of depreciable property. 

If the seller chooses not to purchase “replacement property" or would otherwise recognize 
gain (because it reinvested only a portion of its cash proceeds in qualifying replacement property), 
Code section 1071 allows the seller to elect not to recognize the gain to the extent it is applied to 
reduce the basis of depreciable property (within the meaning of Code section 167) that is either held 
by the seller immediately after the sale or acquired by the seller in the taxable year of the sale. 
Eligible property includes most tangible property (not just broadcast property), but does not usually 
include items such as inventories, stock in trade, and securities. Eligible property also includes 
goodwill and other intangible property that is depreciable under Code section 197 (which generally 
applies to intangible property acquired after i^gust 10, 1993) A seller that elects to reduce its basis 
in depreciable property must reduce its basis in all of its depreciable property by reference to a 
regulatory formula— it cannot allocate the reduction disproportionately unless authorized by the IRS 


to do so. 
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Issues Raised bv Code Section 1071 

Based upon our review of Code 1071, and the manner in which it is administered by the 
FCC and the Internal Revenue Service, there are a number of tax policy considerations which we 
have identified and which the Committee may wish to take into consideration in reviewing what, 
if any, changes should be made to this provision. These considerations are as follows: 

• First, the current law provision extends broad discretionary authority to an agency of the 
Federal government to administer a tax provision which is substantially open-ended. The 
recent expansion of the program to personal communication service licenses is evidence of 
its open-ended nature. We have been un^le to identify any other aspects of the Internal 
Revenue Code, other than the provision which grants the State Department the authority to 
designate combat zones, which extends this kind of discretionary authority. 

* Second, the manner in which the FCC administers this provision does not take into account 
the tax cost associated with the granting of an FCC tax certificate. Indeed, we have been 
advised that the FCC does not request tlus information as part of its tax certificate 
application program. As a result, there is no effort made to balance the cost to the Federal 
government with the benefit which is obtained from the granting of an FCC tax certificate. 

♦ Third, there is no cap on the amount of tax benefit which accrues on a per transaction basis. 
This raises concerns, particularly when considering a transaction like the proposed Viacom 
transaction, which appears to have the ability to confer a substantial tax benefit in the range 
of $440 million to $640 million if it were to receive an FCC tax certificate. In addition, there 
is no requirement that the tax benefit accrue, in whole or in part, to the minority-owned or 
controlled purchaser. In many transactions it is possible that the minority-owned or 
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controlled purchaser is paying full fair market value for the property acquired even though 
the seller may be receiving a substantial tax benefit over and above the sale price for the 
broadcast property. 

• Fourth it appears that as a result of IRS interpretation, the sellers of property qualifying for 
the FCC tax certificate can utilize various planning techniques that enable them to obtain 
a tax deferral indefinitely without reducing the basis of existing properties or being forced 
to acquire new properties with a reduced basis. 

• Fifth, the manner in which the FCC has administered Code section 1071 appears to allow 
transitory ownership by minority parties and ownership of very small actual interests in 
properties qualifying for the FCC tax certificate 

• Sixth, programs like this one have typically been administered through the appropriation of 
direa spending amounts so that Congress can have continuing oversight over the amount of 
money which is being spent for the particular program. As a result. Congress may wish to 
substitute a direa appropriation program for Code section 1071. 

These are all issues which the Committee needs to consider assessing the merits of current 

law and any changes that may be necessary. I will be happy to take questions. 
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Chairman Johnson. Thank you, Mr. Kies. 

In regard to the Viacom transaction, to what extent has the pur- 
chase price to the purchaser been reduced to reflect a tax benefit 
which Viacom will enjoy if it receives an FCC tax certificate? 

Mr. Kies. Well, it is difficult to know exactly because we do not 
have all the details on the transaction. However, in discussions 
with experts in the cable industry, we have been advised that typi- 
cally the fair market value of cable properties is determined as a 
multiple of cash-flow. 

In the case of Viacom, based on SEC documents, it appears that 
the cash-flow — net cash-flow from the cable properties — ^is in the 
neighborhood of $110 to $150 million per year. At 10 times cash- 
flow on the upper end, that would suggest a fair market value of 
$1.5 billion. The cash purchase price here is $2.3 billion. That 
would tend to suggest that Viacom is receiving at or above fair 
market value without regard to the tax benefits. 

If that is the case, then it would not appear that the tax benefit 
is in any way benefiting the minority-controlled purchaser, just 
based on that analysis. 

Chairman Johnson. So normally the sale price is 10 times cash- 
flow, roughly? In this case it is 15 to 20 times cash-flow? 

Mr. Kies. It is in that neighborhood in this particular trans- 
action. 

Chairman JOHNSON. So there does not appear to be any benefit 
to the purchaser of the tax certificate? 

Mr. Kies. Based on that analysis, no. 

Chairman JOHNSON. Second, under section 1071, the seller is re- 
quired to reinvest the proceeds of gain which are not subject to tax 
within a 2-year period or to reduce basis in existing properties. For 
those taxpayers who elect to reinvest the proceeds in existing prop- 
erties, are they forced to reduce basis in those assets and, thus, 
give up some of the benefit of those assets? 

In other words, since they got a great big benefit through the 
FCC certificate and are required to reinvest it, are they then re- 
quired to give up some other benefit that they already have as they 
do that reinvestment process? 

Mr. Kies. That is the general rule, although, as I alluded to in 
my testimony regarding the replacement property requirement, the 
IRS has ruled that a taxpayer can purchase the replacement prop- 
erty from a related party. As a consequence, it is possible, and it 
appears that because there have been a number of IRS rulings is- 
sued regarding this issue, that an entity would purchase replace- 
ment property from within its own consolidated group. If that were 
the case, for example, if a taxpayer purchased stock in a subsidi- 
ary, there might not be a reduction in basis of the assets subject 
to depreciation. 

I might just say, though, even if there is a reduction in basis of 
assets, there is still a substantial tax benefit because the reduction 
in basis of assets causes a loss of depreciation that takes place over 
a long period of time, whereas the tax deferral occurs all in the 
first year. So there is still substantial benefit to the seller even if 
there is a reduction of basis. 

Chairman Johnson. Thank you, Mr. Kies. 



25 


We have a large and inquisitive subcommittee, so I am going to 
defer the rest of my questions and we will go through the member- 
ship once. We will use the timeclock and then if there are further 
questions, since this is such an important matter, we will try brief- 
ly with a second round of questions. 

Mr. Matsui. 

Mr. Matsui. Thank you, Madam Chairwoman. 

Mr. Kies, you indicated in your brief or your report that the total 
tax loss over the next 5 years could be up to $500 million. The 
Treasury Department has said that the total tax loss could be in 
excess of $1.6 billion over the next 5 years. I notice that in your 
addendum you mention that there may be further information that 
might result in a higher number. 

Can you tell me whether you have reestimated this; and second, 
what that number is if you have reestimated this? 

Mr. Kies. Mr. Matsui, we have not reestimated it yet. I can de- 
scribe some of the additional information that is coming to our at- 
tention. 

Mr. Matsui. Let us do this. Perhaps you can get for the sub- 
committee and the full committee, after you have done your analy- 
sis quickly, I hope, what your view of the total tax loss will be to 
the Federal Treasury over the 5-year period with the additional in- 
formation you have received. 

Mr. Kies. We will be doing that. 

Mr. Matsui. Because we will need that obviously for whatever 
changes, if we make any in order. 

[The following was subsequently received:] 
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Mr. MATStJl. Mr. Washington invested, according to news reports, 
anywhere up to $1 to $2.3 million. I understand maybe the $1.3 ad- 
ditional million is his obligation, his debt obligation, although no 
one really seems to have that information. 

The total transaction is $2.3 billion. Now, Mr. Washington has 
in excess of a 20-percent interest; that qualifies him as a minority 
participant. 

What are the rules — ^in other words, can somebody invest $10 or 
$20, and as long as his partnership interest is in excess of 20 per- 
cent, he will then be able to qualify? Is this an equity interest? In 
other words, will he have $400 million gain out of this with the $1 
million investment? How does this work? 

Mr. Kies. The reason you can have a relatively small investment 
but still have what qualifies as a 20-percent equity interest in the 
partnership is that the other investors who have put in the $2.3 
billion probably are receiving what is referred to as a guaranteed 
payment or a guaranteed return. So they stand ahead of the profits 
interest. The 20-percent interest represents an interest in profits 
after the return to the $2.3 billion contribution by the investors. 

Mr. Matsui. So it is not an equity interest he acquires with this 
$1 or $2.3 million investment? 

Mr. Kies. It is not an equity interest in the sense that you would 
normally think of 20 percent of the $2.3 billion. I think it is a safe 
bet that the people putting in the $2.3 billion are not going to let 
$400 million go out for the $1 million investment. 

The answer to the first part of your question, whether or not you 
can put $10 in. We believe that an investor could put in what is 
referred to as sweat equity, which is his or her intention to work 
on the property and receive back a 20-percent equity interest under 
those circumstances. 

Mr. Matsui. I would find that much more palatable, if in fact he 
did not own four other businesses, two of which were with Jack 
Kent Cook. I understand Jack Kent Cook cannot be one of the easi- 
er persons to work with. So it would be my opinion that in fact he 
put in a lot of sweat equity. I don’t know how he could manage to 
do it. 

One last question, and I know other members have questions. 

Could you tell me of the 317 such transactions with minority par- 
ticipants, the lengths of time in which the minority participants 
held on to the contract? You said under the 1071 rules they must 
exceed at least 12 months. Do we have any information on that? 
Do we have any information as to whether these 317 purchases re- 
sulted in a diverse set of ideas or diverse set of programming? 

Is there any information that would show us what the result of 
all this effort has been in terms of achieving our goals of diversity, 
of minority participants and, second, in achieving our goals of di- 
verse programming? I ask that because I am assuming that Mr. 
Washington — of the 317, 4 are his, so it is one ownership. So we 
cannot really tell if there are 317 new minority contractors out 
there. There may be a number, but there could be much less than 
that if there are a lot of transactions that one or two people have. 

Mr. Kies. The information is a little bit spotty. There is a variety 
of witnesses who are going to testify about some of that, some of 
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whom will tell you they own 100 percent of these properties and 
have owned them for a long period of time. 

Mr. Matsui. That is what we really want out of this, but some 
of the information provides otherwise, but go ahead. 

Mr. Kies. Some clearly have not been held or they have been 
held for a transitory period. In terms of the effect of the program, 
the one statistic we do have is since 1978 when the program was 
put into effect, the minority-owned or controlled properties in- 
creased from, I think it was 0.5 to 2.9 percent. It is not possible 
to determine to what extent this program is responsible for that be- 
cause the FCC does have other programs that play a role. 

I think some of the witnesses will, and some of the scholarly 
pieces that have been written on this program suggest some skep- 
ticism as to how much it has impacted programming. 

Mr. Matsui. If I may just ask one further followup to that ques- 
tion, then. As far as these contractors are concerned, you do not 
have that information now. Is that because of the appropriation 
rider which prohibits any analysis or any reexamination of this 
program? 

Mr. Kies. We have asked the FCC for information on the 317 
deals that have been done. We have received some of it. Some of 
it is archived. In some cases, information from the IRS has been 
destroyed under their record disposition program. So we are in the 
process of trying to learn more about some of the things you have 
talked about. We had a limited amount of time to get ready. 

Mr. Matsui. Because you are not under this prohibition, it is the 
FCC, Treasury, and IRS. 

Mr. Kies. That is correct. 

Mr. Matsui. So whatever information they provide you as raw 
data, it cannot be through a study or investigation? 

Mr. Kies. That is correct. 

Mr. Matsui. Thank you. 

Chairman Johnson. Thank you. 

Mr. Merger. 

Mr. Merger. Thank you. Madam Chair. 

Thank you very much for your testimony, Mr. Kies. 

Let me see if I understand this: the policy was originally set up 
to help minorities become at least minority owners or owners with- 
in these types of enterprises. Let me see if I understand this par- 
ticular case. Is it right, as far as the cost benefit, that the tax- 
payers are paying $400-plus million in this situation for a minority 
to own an interest for perhaps 1 year or less? 

Mr. Kies. Well, in the case of the Viacom transaction, we do not 
know how long Mr. Washington plans to stay in the transaction. 
But we do know from a variety of reports that the amount of his 
investment is relatively small. 

I want to clarify one thing. Our analysis of the total tax costs be- 
tween $440 and $640 million also takes into accoimt that States 
generally piggyback the Federal tax system for purposes of deter- 
mining State tax liability. We have assumed an average State tax 
rate of 5 percent. So there is a State tax revenue loss in addition 
to the Federal revenue loss and that leads to the analysis of $440 
to $640 million. 
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Mr. Herger. These numbers are so large, it is hard to believe 
what we are hearing. In this one individual, to bring one individual 
and a minority member, we are talking about between State, and 
you mentioned this does have ramifications as far as State govern- 
ments, who piggyback, but we are talking about taxpayers some- 
where are having to make up for the $600 million for as little as 
1 year of ownership in this one minority; is that correct? 

Mr. Kies. That is basically correct. It is a substantial amount. 

Mr. Merger. I cannot believe anyone ever set up this program 
to work like this, and. Madam Chair, whether it was you or the 
chairman of the committee, I want to thank you for bringing this 
to our attention and having a hearing on this. If this situation can 
happen here, it undoubtedly can happen in other situations, and 
we certainly have to make a change and I thank you. 

Chairman Johnson. Thank you. Mr. Hancock. 

Mr. Hancock. Thank you. Madam Chairwoman. 

In your testimony you mention that since 1978 the FCC has is- 
sued 378 tax certificates under this Code section; and then on the 
appendix table one, you show the numbers here. 

Can we get further documentation of these various transactions? 
In other words, the total amounts of money of tax certificates that 
have been issued, how many times names are duplicated? Is it po- 
tentially a little select group of people that are familiar with this 
that have been using it over and over? Do we have that informa- 
tion? Can we get it documented? 

Mr. Kies. Mr. Hancock, we have some information because we 
did get from the FCC copies of a number of the certificates that 
have been issued. But those tend to be relatively short, a two-page 
letter that says this transaction qualifies and it typically does not 
include the purchase price or any financial information. 

We are in the process of asking the FCC for additional informa- 
tion so that we can do a little better analysis in terms of the dollar 
volume of the transactions and whether or not, for example, there 
have been multiple transfers of the same properties in these types 
of transactions. 

So ws are in the process of trying to gather that information 
right now. 

Mr. Hancock. How long have you been trying to get this infor- 
mation? 

Mr. Kies. We have been working on this for about 2 weeks now, 
and we have met with the FCC and they have been trying to pull 
it together. I think it is a fairly large amount of documentation 
that needs to be delivered to us. 

Mr. Hancock. OK. Well, thank you very much. I will ask the 
same questions of the next panel. 

Thank you. 

Chairman JOHNSON. Thank you. Mr. Cardin. 

Mr. Cardin. Thank you. Madam Chairman. 

Ken, there are several things that concern me about section 
1071. You have brought out the economics. But let me talk about 
the tax policy being controlled by an independent agency rather 
than by the Treasury or Congress or the Internal Revenue Service. 
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Is it your testimony that you can only find one other similar pro- 
vision to this, which is the State Department declaring a war zone? 
That is the only other comparable provision? 

Mr. Kies. That is the only provision we found where there is a 
giving away of substantial discretion to actually implement a tax 
provision. The States have some role, for example, in administering 
low-income housing credits, but the terms under which you can 
issue low-income housing credits are fairly defined in the code. So 
they are just administering the code. 

The difference with 1071 is that the words of 1071 literally say 
that the FCC can implement any current or future policy that it 
adopts through the issuance of tax certificates, and that degree of 
discretion does not exist anywhere else that we are aware of. 

Mr. Cardin. During the 50-year history of this section, has there 
been any evidence of Treasury being directly involved with FCC in 
setting up how these certificates should be issued? 

Mr. Kies. I think the Treasury representatives are going to tes- 
tify later. I think they will tell you that basically they pretty much 
accept whatever the FCC issues as conferring the tax benefit be- 
cause of the open-ended nature of the statutory provision. So I do 
not think there has been much in the way of Treasury or IRS in- 
volvement. 

The only extent to which they have been involved, and I think 
it has been in conjunction with the FCC, is when the provision has 
been expanded. It originally applied to radio properties and then 
was expanded to television and cable and now to these personal 
communications services. But other than that, I think Treasury’s 
involvement has been relatively modest. 

Mr. Cardin. There are other provisions in the Internal Revenue 
Code that deal with forced transactions and deal with minority 
preferences, and in those cases, if I understand correctly those pro- 
visions, there are Treasup^ regulations and IRS administrations 
who carry out certain policies. Are you aware of any effort made 
on this section of the code to adopt or to work with Treasury or IRS 
to see if there is some consistency in policy? 

Mr. Kies. I am not aware. I^ain, the Treasury and FCC rep- 
resentatives are probably in a much better position to respond to 
that, but at least the information we have gathered to date indi- 
cates that Treasury and IRS have had a relatively hands-off in- 
volvement. 

Mr. Cardin. So that if the FCC issues the certificate, it is fairly 
well accepted? It is never challenged by Treasury and the taxpayer 
gets the break and there is no ability of Treasury to use their nor- 
mal enforcement mechanisms to see whether the goals or regula- 
tions are being complied with? 

Mr. Kies. That is correct. 

Mr. Cardin. Now, let me just see if I understand how the tax 
provisions work. The seller gets the tax certificate and can, there- 
fore, defer the tax or avoid the tax by reinvesting the proceeds in 
other entities. If the taxpayer chooses that course, then there is no 
reduction in the basis. We get a stepped-up basis on the properties. 
The buyers would get the stepped-up basis? 

Mr. Kies. Let me explain that and just take a quick simple ex- 
ample. 
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If I have a property that has a tax basis of $10 million and I sell 
it for $50 million, the buyer gets the stepped-up basis to $50 mil- 
lion. Under current law — intangibles legislation, which was enacted 
a couple of years ago — ^that taxpayer would be amortizing most of 
that basis over a 15-year period. 

The seller has a aeferred $40 million gain. If the seller chooses 
the route of buying replacement property, the seller, when it buys 
that replacement property, gets a basis of only $10 million in the 
replacement property. However, as I pointed out in my testimony, 
it is possible that you can buy within your own consolidated group. 
If you were to buy stock within your own consolidated group, it is 
possible that the basis reduction would only affect the stock basis 
and not the inside basis of the assets that would still be depre- 
ciated in their regular course. 

But if you go outside and buy a replacement property from an 
unrelated third party, you only get a basis of $10 million. So you 
get a lower basis for depreciation. 

Mr. Cardin. But the buyer would get the full basis; the stepped- 
up basis? 

Mr. Kies. The buyer gets the stepped-up basis; correct. 

Mr. Cardin. In tnis case it would be based upon the 2.3 — in the 
Viacom deal it would be based upon the $2.3 billion price? 

Mr. Kies. That is correct. 

Mr. Cardin. Then if the neutral cost recovery were to go into ef- 
fect, it could take advantage of the neutral cost recovery on $2.3 
billion. I am just trying to figure out another reason to be opposed 
to the neutral cost recovery. 

Mr. Kies. No comment. 

Chairman Johnson. Mr. Ramstad. 

Mr. Ramstad. Thank you. Madam Chair. 

I think we would all agree that the intent of the minority tax cer- 
tificate proCTam from a policy standpoint is a worthy one. Cer- 
tainly, we all want to increase minority influence in broadcasting, 
but I also think that it would be specious to argue if the minority 
involved in the program has no direct management of the pur- 
chased property, that that worthwhile policy objective is not at- 
tained. 

My question is this, Mr. Kies: What constitutes an acceptable 
level of minority ownership to qualify for the tax certificate pro- 
gram? 

Mr. Kies. Well, in the case of an entity that is a corporate entity, 
it requires that the minority own 50 percent or greater interest in 
the corporation. But in a partnership structure, which is the nature 
of the Viacom transaction, the only requirement is that the minor- 
ity general partner own a 20-percent or greater profits interest in 
the partnership. 

Because partnerships have a fair degree of flexibility in terms of 
structure, in this particular transaction it is possible to give Mr. 
Washington a 20-, 21-percent profits interest. But, as I said to the 
chairwoman, that does not mean he is receiving a 20-percent inter- 
est in $2.3 billion; rather, the $2.3 billion is probably structured as 
representing an interest that stands ahead of the profits interest. 

Now, let me just say that we have not reviewed the transaction 
documents in this transaction. So we are making some judgment 
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about how we believe the deal is structured based on what we have 
seen in the published news reports and the press release which 
Viacom issued. 

Mr. Ramstad. But is the contention that a $1 million investment 
in a $2.3 billion transaction meets this threshold? 

Mr. Kies. Apparently the FCC standard is that as long as the 
general partner owns a 20-percent or greater profits interest or eq- 
uity interest in the partnership, then that satisfies their require- 
ment. I believe they will tell you that the reason they take that po- 
sition is because, under those circumstances, the general partner, 
they believe, is in control of the entity and can control broadcast 
or programming decisions and things of that nature, and that is 
the basis for their policy. 

Mr. Ramstad. I thank you for that clarification. 

Thank you. Madam Chair. 

Chairman Johnson. Thank you. 

Mr. Zimmer will inquire. 

Mr. Zimmer. Thank you. Madam Chairman. 

I would like to follow up on that line of inquiry. Mr. Ramstad has 
been inquiring as to the degree of ownership involved. But owner- 
ship, especially ownership where the profit is subordinated to sen- 
ior debt and preferred stock, does not necessarily translate into 
control. 

Does the FCC have a working definition of what actual control 
is above and beyond a mere ownership interest? 

Mr. Kies. Well, their definition, and you may want to ask them 
about this with more specifics, but as we understand it, their defi- 
nition is that control exists for purposes of section 1071 in those 
circumstances when a minority general partner has a 20-percent or 
greater interest in the partnership, because the minority is the 
general partner and general partner status confers the ability to 
control the decisionmaking of the business entity itself. 

Mr. Zimmer. That is a pretty legalistic definition. From my expe- 
rience in the corporate world, control follows the golden rule, he 
who has the gold, rules. The FCC does not take into account the 
fact that here you have a multibillion dollar transaction where only 
$1 million of equity is being put up by a so-called control person. 
That is not taken into account, as far as you know? 

Mr. Kies. As we understand it, they follow basically a mechani- 
cal rule rather than what I think you would refer to as more of a 
subjective rule. But that is the basis on which they administer this 
particular program. 

Mr. Zimmer. Here is a question you may not be able to answer, 
but could you give me your best estimate of how much of the finan- 
cial benefit that is created by this tax certificate is going to Mr. 
Washington and how much of it is going to Viacom? 

Mr. I&:s. Well, our analysis, because it appears that Viacom is 
receiving a purchase price that is at or above fair market value, 
would lead to the conclusion that none of the tax benefit is going 
to Mr. Washington and all of it is going to Viacom. 

There is testimony you are going to receive later this morning 
from one of the witnesses that has done some of these programs, 
and in his testimony he says that in these transactions none of the 
tax benefit goes to the minority purchaser and it all goes to the 
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seller. I don’t know if that is reflective of all the transactions, but 
at least that is the testimony of one of the witnesses you are going 
to hear. 

In looking at this particular deal, it appears to us that the tax 
benefit is going to Viacom and not to the minority purchaser. 

Mr. Zimmer. I would point out that testimony to Mr. McDermott 
as a reason why maybe we should be investigating this tax provi- 
sion. 

It seems to me this is, in theory, trickle-down economics but it 
is not even that in practice because nothing is trickling down. I 
would like to commend the chairwoman for starting off our hear- 
ings in the very first month of the new Congress by looking at 
what has been called by the administration, corporate welfare. 

I know that the Secretary of Labor and I know that the Demo- 
cratic Leadership Council have expressed a great interest in this 
subject. I hope this is not the last issue that we investigate along 
these lines. I hope some of the loopholes that we investigate will 
be those that spark the interest of Mr. McDermott and the concern 
of Mr. McDermott, as well. 

Thank you very much. 

Chairman JOHNSON. Thank you. Mr. McDermott. 

Mr. McDermott. Thank you, Madam Chairman. 

I find myself here trying to defend an entrepreneur. That is a lit- 
tle strange for me politically, but it seems like we ought to ask 
some questions. 

One of the fascinating things, Mr. Kies — I know that you work 
for us, and so I know that what you have done is at the direction 
of somebody. It is amazing you can come up with this great big an- 
notated study of all of the things — even with footnotes. I mean 
there are hiindreds of footnotes in here about all these things, and 
have meetings with FCC and everything else, but you have no tax 
and revenue estimates on the Contract With America. 

It seems like sort of an imbalance in your workload. I really feel 
sorry for you that they have spent your 2 weeks wasting your time 
on this issue when you should have been working on the Contract. 

But I would like to ask a question, and that is this: In Chairman 
Archer’s press release he said any changes — and this is a quote — 
“any changes in section 1071 may apply to transactions completed 
or certificates issued by the FCC on or after today, January 17, 
1995.” 

Now, to what extent is that effective date retroactive? 

Mr. Kies. Well, I would say retroactivity sometimes is in the eye 
of the beholder. 

Mr. McDermott. I understand that, that is why I am asking the 
question. I want to know what I should see. 

Mr. Kies. I would not purport to tell you what you should see, 
but I think that the effort or my guess is the intent of Mr. Archer 
was to try to put people on notice that if there is going to be action, 
it will apply to these transactions. 

So I think it was an effort to avoid the situation that is deemed 
repugnant about retroactivity, and that is if people go forward in 
reliance on current law without being aware that there is a poten- 
tial change of law that could change their result. In the case of the 
Viacom transaction, and, again, we have not reviewed the docu- 
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merits, but according to the press release, they themselves appar- 
ently recognize that the Archer press release has some significance 
because they have conditioned actually being able to close the deal 
on the ability to get the FCC certificate. 

So I gather Mr. Archer was trying to fairly put people on notice 
that any action in this area could affect a transaction after that 
date. 

Mr. McDermott. So would it be your judgment, then, that this 
is not retroactive at all? It just starts on January 17, anything from 
this point on? Nobody else has a deal out there that should be wor- 
ried? 

Mr. Kies. Well, it would be, I think, our judgment from a tax pol- 
icy perspective that for transactions that had not even been signed 
prior to January 17 clearly, to the extent they are impacted, this 
would not represent retroactivity because they are on notice. 

Mr. McDermott. I understand future and past, what I want to 
understand is when does the past begin. If they did a deal in De- 
cember, would that — this would not hit them? 

Mr. Kies. Well, no, it could, because if the deal was signed in De- 
cember, according to — if the terminolop' of the press release were 
applied, there could be a transaction that was signed in December 
but the application for the FCC certificate might be pending, and 
not have been granted yet. So under the pure reading of that lan- 
guage, that transaction could be affected. 

I think one of the decisions the subcommittee will have to make 
if they decide to enact this area is whether or not that situation 
would merit some kind of transition rule. 

Mr. McDermott. Are you aware of any other tax certificates 
which are pending? 

Mr. Kies. We have not — let me put it this way. We have been 
kind of busy on this and the Contract With America, so 

Mr. McDermott. I am glad to hear that. 

Mr. Kies. So I have been getting a lot of phone calls I have not 
been able to return. Some of them may be from people who have 
transactions that are pending, and I have a feeling we will learn 
about those pretty quickly. 

But we have not been able to compile a list. The FCC might be 
able to tell us how many FCC applications are pending for current 
deals. That is not information we have right now. 

Mr. McDermott. I want to understand this issue. What is it 
about the Viacom deal that makes this one so important or so fla- 
grant? Has there never been a deal like this before? Are we looking 
at the first time that somebody got in for a little bit of money? 

Mr. Kies. Well, again, we have a limited amount of information 
about other transactions just because we are in the gathering 
stage. But it has been reported — I think, as a matter of fact, Mr. 
Matsui alluded to another transaction Mr. Washington was in with 
Jack Kent Cook that I believe the press reports was a $600 million 
deal. 

This is an issue that the subcommittee, the Select Revenue 
Measures Subcommittee actually took testimony on, I believe in 
1993. It is an issue that has been written about in Fortune Maga- 
zine and other places, a number of times in the past couple of 
years. So it is not — it is not the first time anybody has raised the 
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question of section 1071. This transaction, I believe, is larger than 
any other that has ever come through the FCC, although again, 
they would be better to ask about that. 

But I think what has attracted a lot of attention to this trans- 
action is its size and the fact that the minority investor does ap- 
pear to have a relatively modest investment relative to the size of 
the transaction. 

Mr. McDermott. I hope that in the testimony that we hear from 
other people, we will hear the answers to those questions, since I 
would grant you, you have had a few things to do since the first 
of the year and may not have all the data that is necessary on this. 

It always seems to me that fairness is the issue. If you are going 
to do it to one person, you should do it to everybody. If you are 
going to do it here, in this place, you should do it in that place. 
You should not be picking and choosing. 

I would like to know whether this is here because it is the worst 
deal that has ever been concocted with a Federal bureaucrat and 
some entrepreneur or is it just one of a whole series of things? As 
I pointed out before, there are all kinds of tax giveaways in this 
Tax Code of ours. This is not the only place where we have some 
egregious deals. We have oil and gas things that are totally unre- 
lated to cost. The oil depletion allowance is a figment. 

So I really — I want to know why this one is the one that triggers 
this great interest in roaring through here with something. 

Thank you. Madam Chairwoman. 

Chairman Johnson. Mr. Johnson will inquire. 

Mr. Johnson of Texas. Thank you, Madam Chairman. I think in 
answer to your question, you might say that we have been trying 
to change some of these rules for some period of time and have not 
had the opportunity to do it and are doing it now. 

I have two cases here in front of me which you may be aware 
of. One happened in Dallas, Tex., and the other in Washington 
with Jack Kent Cook which were deals where a minority put up 
some $30,000 for a deal over $600 million and got a certificate, be- 
cause they, “gave him 51 percent.” My question is, I guess, how 
many of these involve big companies? These two deals, the one in 
Dallas and here were Times Mirror. That is a pretty large company 
to be getting tax exemptions. It is not the minority that is benefit- 
ing, it is the big company that is benefiting. 

If, in turn, the minority has 200,000 shares of stock that he can 
sell to a majority stockholder who is not a minority, does that tax 
exemption reduce the cost of the stock that he is selling, and then 
is it tax free? Is that money tax free from that point forward? 

Mr. Kies. Mr. Johnson, are you asking whether the minority in- 
vestor, if he sells his stock subsequently, whether that is tax free? 

Mr. Johnson of Texas. Yes. 

Mr. Kies. That transaction 

Mr. Johnson of Texas. You made a statement earlier that if the 
stock were, in fact, sold, the price would be reduced or could be re- 
duced by the amount of the tax exemption. 

Does that mean that if that happens, that the stock is sold at a 
lesser price, let’s say; that that tax exemption then is wiped off the 
books? 
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Mr. Kies. If on January 1 a seller, like a Viacom, were to sell 
to this new entity and then have this deferred gain of let’s say $1 
billion, and it went and bought stock and got a lower basis and 
then were to sell that stock at its fair market value, that gain 
would be taxed, xmless that was another transaction in whiA a 
1071 certificate might be granted. 

Mr. Johnson of Texas. But the original tax exemption is never 
recovered if that is applied to the stock sale and the price is re- 
duced; is that true? 

Mr. Kies. If the reinvestment of proceeds is in stock, the 
acquirer, like Viacom, will get a lower basis because of the rules 
that apply to the purchase of replacement property. 

Mr. Johnson of Texas. Rightly. 

Mr. Kies. So that when and if Viacom were to sell that stock in- 
terest, it would pay the tax, unless it was in another 1071 trans- 
action. But it is likely 

Mr. Johnson of Texas. Or if there were no capital gains in- 
volved. 

Mr. Kies. If the purchase price were so low that it was less than 
the basis. In most cases, people probably are not going to go out 
and sell the replacement property any time soon because they 
would have to pay the tax. But if they did, they would pay the tax 
at that point in time. 

Mr. Johnson of Texas. OK Are you aware of these two cases I 
mentioned? 

Mr. Kies. I think the one you alluded to is the Jack Kent Cook. 

Mr. Johnson of Texas. One of them is. 

Mr. Kies. That I am aware of. I am not aware of the other. 

Mr. Johnson of Texas. Well, there were two I think in Washing- 
ton. But, nonetheless, it seems to me that we are talking about 40 
and 60 million dollars’ worth of taxes that were forgiven in those 
deals, and I know it is not as big as the one we are talking about 
now, but do you think that we should recover those dollars for the 
Federal Government as long as that tax is on the books and/or 
what is your opinion of the FCC having the sole authority to regu- 
late that tax? 

Mr. Kies. Well, as we said in our testimony, the discretion that 
is given to the FCC by the Internal Revenue Code appears to be 
fairly unique. I think from the standpoint of tax writing commit- 
tees, that historically the tax writing committees have not been 
willing to give away the kind of discretion that is in this provision. 

Mr. Johnson of Texas. Is that the only agency in the govern- 
ment that has that power? 

Mr. Kies. It is the only one we are aware of other than the case 
where the State Department has the ability to designate combat 
zones, which only provides a benefit that allows military personnel 
that are stationed there to file their tax returns late. So that is rel- 
atively insignificant. But we are not aware of any other place 
where the code grants that kind of discretionary authority. 

Mr. Johnson of Texas. Thank you. Thank you. Madam Chair. 

Chairman Johnson. Thank you, Mr. Johnson, and thank you, 
Mr. Kies. Unless there are further questions. 

Mr. Herger. Madam Chair. 

Chairman Johnson. Mr. Herger. 
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Mr. Herger. Mr. Kies, just one further question. Putting this all 
in perspective, we are saying the only two examples that you know 
of in the Federal Government, one is where we have servicemen 
and women who are perhaps risking their lives in a combat zone, 
they can file their taxes a little bit later; and this situation where 
we see individuals, or at least the taxpayers losing out in this one 
case maybe as much as $600 million collectively, between State and 
Federal Government. 

Also, it would appear that the major winners here are not really 
the minority, although it would sound like Mr. Washington is doing 
quite well, but it would really be the stockholders, who I am sure 
the vast majority are not minorities in these companies who are 
benefiting from all these hundreds of millions of dollars directly or 
indirectly; is that correct? 

Mr. Kies. To the extent that the tax benefit is staying with the 
seller rather than the minority-controlled buyer, that is certainly 
correct. 

I just might add one thing, and that is that this particular provi- 
sion, when it was enacted in 1943 and all the way up to 1978, was 
really targeted at one very narrow problem and that was the situa- 
tion where an owner had two broadcast properties in the same 
market that were competing against one another, and it was the 
FCC policy not to have that situation. 

So from 1943 to 1978, it was administered in a fairly narrow 
fashion, although it was expanded to cable television and television 
properties. But at least up to that point, the discretion was not ex- 
ercised to the extent it has been since 1978. 

Mr. Herger. One last quick question. It sounds like, at least 
under what we are allowing FCC to do right now, quite a good deal 
if you can get involved. I am curious, what is the FCC’s criteria 
that they have established for a minority identity? How do we de- 
termine who qualifies for this? 

Mr. Kies. Under the policy as adopted, a minority is defined as — 
I think I had it in my testimony — African-Americans, Asian- 
Americans, I believe Alaskan Indians, Asians — I may have left out 
one — and Hispanic Americans, thank you — they have also, in an- 
other expansion of the program, extended it to women, to some ex- 
tent, as it relates to these personal communications systems. So 
there has been a little bit of an expansion there. I believe, not the 
tax certificate program but some other benefits are extended to 
rural telephone systems and small business. 

But I do not think that is the tax certificate proCTam. I think 
that is the rulings under which they are selling off these personal 
communications systems. They would be much better informed 
about that than I am. 

Mr. Herger. I just caught part of this, and maybe it is not perti- 
nent, but in our bipartisan briefing yesterday afternoon you were 
mentioning something about an individual of Italian descent. Does 
that have anything to do with this? 

Mr. Kies. There is a transaction that is reported in Forbes Maga- 
zine that indicates that the sale of a broadcast property from Stor- 
er Communications to — according to the article — the Liberman 
family qualified for a certificate because the Liberman family was 
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able to demonstrate that their descendants had been driven out of 
Spain in 1492 by Ferdinand and Isabella. 

Now, I believe the FCC, because we did ask the FCC about this 
particular transaction, will tell us that that particular family is 
very visible in the Hispanic community. So unlike what the Forbes 
Magazine article implies, the only basis imder which they got it 
was an event in 1492. I think the FCC, because we did ask them 
about it, has told us that part of their decision as to whether or 
not those purchasers qualified as a minority was affected by the 
role that they do play in the Hispanic community. Again, you may 
want to ask them about that because they are much more familiar 
with the specific facts of that transaction than we are. 

Mr. Herger. This seems to become more and more bizarre the 
more we get into it. 

Thank you very much. I have no further questions. 

Chairman Johnson. Thank you very much for your testimony, 
Mr. Kies. We would like now to hear from William Kennard, gen- 
eral counsel for the FCC, and Glen Kohl, the tax legislative counsel 
for the Department of Treasury. 

We welcome you. We are interested in what you have to say 
about the really unique and remarkable latitude that the FCC has 
under these provisions and particularly with regard to the billions 
of dollars of public tax money at stake. 

Mr. Kennard, why don’t you proceed. 

STATEMENT OF WILLIAM E. KENNARD, GENERAL COUNSEL, 
FEDERAL COMMUNICATIONS COMMISSION 

Mr. Kennard. Thank you very much. Madam Chair. 

Thank you, and thank you members of the subcommittee for the 
opportunity to explain today the history and administration of the 
FCC’s tax certificate policies. 

Section 1071 of the IRS Code authorizes the FCC to permit sell- 
ers of broadcast properties to defer capital gains taxes on a sale or 
exchange if the sale or exchange is deemed by the FCC to be “nec- 
essary or appropriate to effectuate a change in policy of, or the 
adoption of a new policy by, the Commission/’ 

We have heard a lot about the histop^ of section 1071 from Mr. 
Kies, so I will not review the legislative history in detail. But I 
would like to clarify one statement made by Mr. Kies with respect 
to the use of tax certificates in the personal communications serv- 
ice, which is a fairly exciting new service that the FCC has author- 
ized, and, in fact, as we speak today, we are auctioning off spec- 
trum for that service. 

The FCC was mandated by Congress to consider extending tax 
certificates to PCS to advance ownership by women and minonties. 
So I did want to clarify that was at the request of Congress and 
not something the FCC did on its own. 

I would also like to provide a little history of the tax certificate 
policy as it has been used to promote minority ownership in broad- 
casting and cable. Promotiim minority ownership has been a long- 
standing goal of both the FCC and the Congress. The Commission, 
the courts, and the industry began focusing in the late 1970s on 
the severe underrepresentation of minorities in the broadcasting 
industry. There was a feeling that this dearth of representation did 
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not promote diversity over the public airwaves. So in 1978, the 
FCC, at the request of the National Association of Broadcasters, 
adopted a policy statement which, for the first time, extended the 
use of tax certificates to promote minority ownership in broadcast- 
ine. 

Congress has made vei^ clear to us its view that this is an im- 
portant policy goal, and, in fact, since 1988 Congress has expressly 
prohibited the Commission from spending any appropriated funds 
to modify or repeal any of its minority ownership policies, including 
the tax certificate policy. 

Essentially, this is how the program works irom the FCC per- 
spective. The FCC controls the transfer of licenses. In connection 
with the transfer or assignment of an FCC license, if there is a tax 
certificate request, the seller and the purchaser come to the FCC, 
submit a pleading, typically in connection with the application to 
assign the license, and they request a tax certificate. 

The Commission staff requires that there be certifications of mi- 
nority ownership and control. Typically, the staff of the FCC is pre- 
sented with the various financing documents, which govern these 
deals, and the Commission then determines whether in the context 
of a particular deal there is sufficient minority ownership and con- 
trol to justify the issuance of a tax certificate. 

Under the statutory scheme of section 1071, the Commission is 
required to certify whether a transaction would promote the minor- 
ity ownership policy. That certification is done in the form of a tax 
certificate which is ^ven to the seller. The seller then is required 
to file that tax certificate with its tax return to get the deferral 
benefits that you have heard about. 

The tax certificate became an important cornerstone of the Com- 
mission’s policies to advance minority ownership in broadcasting. 
In 1982 the Commission, under the leadership of Chairman Mark 
Fowler, convened kind of an industry-government summit to exam- 
ine ways to improve minority ownership, not only in broadcasting 
but in other technologies. It was at that time in 1982 that the Com- 
mission extended the policy to encompass cable television. 

In terms of the numbers of tax certificates granted, since we pro- 
vided information to the subcommittee staff yesterday, we have 
been in a continuing process of trving to respond to data requests. 
We did find that the Commission nas issued a few more tax certifi- 
cates than we had told the subcommittee yesterday, so I just want- 
ed to get that on the record, and note that since 1978 the Commis- 
sion has granted approximately 390 tax certificates. Approximately 
330 of those involve sales to minority-owned entities. The vast ma- 
jority are for radio properties, 260. There are 40 for television sta- 
tions, and approximately 30 have been granted for cable television 
station transactions. 

Questions were asked earlier about whether these certificates 
that have been granted reflect grants to a diverse number of buy- 
ers. We have not massaged all that data yet and we welcome the 
opportunity to do that, but our preliminary comparison of the num- 
ber of tax certificates granted with the actual lists of the numbers 
of minority owners suggest that it is a fairly diverse group. There 
are some individuals and companies who have taken advantage of 
the program multiple times, but that does not seem to be the rule. 
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We also have done some analysis of the average period of time 
that minority buyers hold stations and cable systems subject to a 
tax certificate. In broadcasting we have determined that even 
though there is a 1-year holding period, most minority buyers re- 
tain the licenses for much longer. The average is about 5 years. 
About a third of the tax certificates that have been granted for mi- 
nority ownership, that is for about 100 deals, the stations are still 
being held by the minority purchasers. 

The great majority of these transactions are quite small. We 
have heard a lot today about the Viacom transaction. That would 
certainly be, by far, the biggest minority tax certificate request ever 
made to the agency. The average sales price, that is sales price, not 
tax deferral, but the average sales price for a radio transaction is 
$3.5 million. For the 40 tax certificates we have granted with re- 
spect to television stations, the number is higher, it is about $38 
million, average sales price. 

Data is not available for the 30 cable transactions that we have 
processed. 

To summarize, the minority tax certificate policy was designed as 
a way to provide incentives for established holders of broadcast and 
cable properties to sell those properties to minorities. It has 
emerged as probably the principle policy incentive for the sale of 
existing properties to minorities as opposed to licenses granted 
through the initial licensing process. 

I am certainly not here to tell you that the program is perfect. 
There is considerable room for improvement in the program. I do 
note that the Commission has been severely constrained in its abil- 
ity to make changes and reevaluate the program because of the ap- 
propriations rider that we are subject to. That rider, just to sum- 
marize, requires that the Commission not reexamine, change, mod- 
ify, or repeal the policy, so we have been forced to continue to grant 
tax certificates under the policy in effect since 1986, subject only 
to expansions or improvements of the policy. 

If given the authority by Congress to reevaluate this program, I 
am confident that there are marw ways it could be improved, both 
in its administration and cost effectiveness. I would like to thank 
you once again for the opportunity to testify this morning, and I 
would be happy to answer any of your questions. 

[The prepared statement and attachment follow:] 
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STATEMENT OF WILLIAM E. KENNARD, GENERAL COUNSEL 
FEDERAL COMMUNICATIONS COMMISSION 


Chairwoman Johnson and Members of the Subcommittee: 

Thank you for the opportunity to explain how the Federal Communications 
Commission has used Section 1071 of the Internal Revenue Code to further the FCC's and 
Congress' policies. 


I. Introduction and Overview 

Section 1071 of the Internal Revenue Code authorizes the FCC to permit sellers of 
broadcast properties to defer capital gains taxes on a sale or exchange if the sale or exchange 
is deemed by the agency to be "necessary or appropriate to effectuate a change in a policy of. 
or the adoption of a new policy by, the Commission with respect to the ownership and control 
of radio broadcasting stations." 26 U.S.C. § 1071. 

Section 1071 was enacted in 1943 to alleviate the hardship of involuntary divestiture 
associated with the Commission's newly adopted multiple ownership rules. Those rules 
limited radio licensees to ownership of one outlet per market, and, as a result, approximately 
35 licensees were required to sell overlapping stations. Later, tax certificates were used in 
voluntary transfers as an incentive to licensees to divest themselves of properties 
grandfathered under another provision of the multiple ownership rules which limited the 
number of stations a single entity could own nationwide. 

Since that time, the FCC has used tax certificates in other contexts to further the goals 
of national communications policy. Today, the FCC issues tax certificates to encourage: 

• licensees to come into compliance with the' FCC's multiple ownership rules 

• microwave licensees to relocate to other frequencies to facilitate licensing of personal 

communications services 

• owners of AM radio to divest themselves of licenses in certain frequency bands to 

reduce interference 

• minority ownership. 


I understand that this Subcommittee is most Interested in the FCC's use of tax 
certificates to promote minority ownership of broadcasting stations and cable television 
systems so I will focus on that area in my testimony today. 

n. The FCC’s Minority Tax Certificate Policy 
A. Development of the Policy 

Recognizing that the viewing and listening public suffers when minorities are- 
underrepresented among owners of broadcast stations, the Commission began working to 
encourage minority participation in this industry in the late 1960s. Its first step was to 
formulate rules to prohibit discrimination in hiring and, several years later, in response to a 
court decision, it began to consider minority status in comparative licensing proceedings. 

The FCC’s minority ownership policies have been supported and expanded by 
Congress over the years. For example, in 1982, Congress added Section 309(i)(3)(A) to the 
Communications Act. which directs the Commission to accord preferences to minority 
applicants participating in lotteries to award certain broadcast licenses. 

The decision to grant tax certificates in sales involving minority buyers was prompted 
by reque.sts from the broadcasting industry and others in the 1970s. In 1978, the 
Commission’s Minority Ownership Task Force reported that although minorities constituted 
approximately 20 percent of the population, they controlled fewer than one percent of the 
8500 commercial radio and television stations then operating in the United States. Thus, the 
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National Association of Broadcasters (NAB) proposed that the FCC establish a minority tax 
certificate policy to provide incentives for established broadcasters to sell radio and television 
stations to minority entrepreneurs. 

The Commission agreed with NAB that undetrepresentadon by minorities contributed 
to a dearth of representation of minority views over the public airwaves. The Commission 
determined that an increase in ownership by minorities would inevitably enhance the diversity 
of programming available to the American public. Therefore, in 1978, the Commission issued 
a policy statement in which it determined that it would grant tax certificates to licensees that 
assign or transfer control of their authorizations to minority-controlled entities. Statement of 
Policy on Minority Ownership of Broadcastine Facilities . 68 F'CC 2d 979 (1978), 

In 1981. the Chairman of the FCC, Mark Powder, began a review of the Commission's 
minority ownership policies with the goal of finding creative ways to advance minority 
ownership. To assist in this effort, he established the Advisory Committee on Alternative 
Financing for Minority Opportunities in Telecommunications. The Advisory Committee 
identified lack of access to capital as the largest obstacle to minority ownership and identified 
the lax certificate as a successful way to enable minorities to attract financing. 

As a result, the Commission, by a unanimous vote, took a number of steps in 1982 to 
make the tax certificate policy more effective in providing meaningful opportunities for 
minorities to enter the communications business. 

First, it extended the tax certificate policy to sales of cable television systems. The 
Commission determined that cable operators, like broadcasters, exercise discretion in 
determining which broadcast and non-broadcast signals they will carry and. thus, taking steps 
to increase minority ownership would help to ensure that the viewpoints of minorities are 
adequately represented in cable television system programming. 

In expanding the tax certificate program to cable systems, Chairman Fowler 
emphasized in a separate statement endorsing the Commission’s decision that such actions aim 
squarely at the problem of minority financing opportunities. Mr. Fowler noted: "As President 
Reagan has said, the best hope for a strong economic future rests with a healthy, growing 
private sector. And the private sector does best when all have opportunities to enter it." See 
Statement of Policy on Minority Ownership of CATV Systems . 52 R.R.2d 1459 (1982), 

Second, the Commission modified the policy to allow issuance of lax certificates to 
inve.slors in a minority-controlled broadcast or cable entity upon the sale of their interests, 
provided that the interests were acquired to assist in the financing of the acquisition of the 
facility. Commission Policy Regarding the Advancement of Minority Ownership in 
Broadcasting . 92 FCC 2d 849 (1982). The Commission found that by broadening the tax 
certificate policy in this manner "the pressing dilemma minority entrepreneurs face - the lack 
of available financing to capitalize their telecommunications ventures -- is met and a creative 
tool of financing is created." 

In 1990, the FCC’s minority ownership programs were upheld as constitutional by the 
United States Supreme Court. The Court held that the Commission's policies designed to 
increase minority ownership were substantially related to the achievement of a legitimate 
government interest in broadcast diversity and that they did not impose an impermissible 
burden on nonminorilies. Metro Broadcasting. Inc, v. FCC . 497 U.S. 547 (1990). Although 
the Court decision did not specifically involve tax certificates, the rationale for the decision 
clearly applies to this program. 


B. Legislative Constraints on Changes 
to the Minority Tax Certificate Policy 


Late in 1986, the Commission became concerned about the continuing validity of its 
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minority ownership programs and commenced a proceeding aimed at determining whether 
these programs were appropriate as a matter of policy and constitutional law. It asked for 
public comment on a number of issues, including whether the Commission should continue to 
grant preferences to minorities and what social or other costs might result from the policies. 
Reexamination of the Commission’s Comparative Licensing, Distress Sales and Tax 
Certificate Policies Premised on Racial. Ethnic or Gender Classifications . MM Docket No. 86- 
484, FCC 86-549. released December 30. 1986. 

Congress reacted to the Commission's rttempt to reevaluate its minority ownership 
policies by attaching a rider to the FCC’s 1988 appropriations bill explicitly denying the 
Commission authority to spend any appropriated binds "to repeal, to retroactively apply 
changes in, or to continue a reexamination of. the policies of the Federal Communications 
Commission with re.spect to comparative licensing, distress sales and lax certificates granted 
under 26 U.S.C. 1071. to expand minority ownership of broadcasting licenses 
Congress also ordered the Commission to terminate the proceeding reexamining its minority 
ownership programs and to reinstate the prior policy. Pub. L. No. 100-202, lOI Stat. 1329 
(1987). This rider has been reenacted by Congress each year since 1988. 

In the 1994 appropriations legislation. Congress clarified in the House Conference 
Report that the prohibition on reexamination is "intended to prevent the Commission from 
backtracking on its policies that provide incentives for minority participation in broadcasting" 
but that it "does not prohibit the agency from taking steps to create greater opportunities for 
minority ownership.” H. Conf Rep. No. 103-708, 103d Cong. 2d Sess. 40 (1994) (emphasis 
added). Therefore, the Commission has been greatly constrained in its ability to review the 
administration and effectiveness of the tax certificate program. 


C. Administration of the Tax Certificate Program 

Because the rider to the FCC’s appropriations bill prevents the Commission from 
spending appropriated funds to impose limitations on the minority tax certificate program, the 
Commission must consider tax certificate requests in accordance with the policy as it was in 
effect in 1986, subject only to changes that would expand the policy. 

A tax certificate allows a seller to defer capital gains taxes incurred in the sale of a 
communications property. Under Section 1071 of the Internal Revenue Code, this deferral 
can be accomplished by treating the sale as an involuntary conversion under 26 U.S.C. § 

1033, with the recognition of gain postponed by the acquisition of qualified replacement 
properly, or by electing to reduce the basis of certain depreciable property, or both. 

Thus, the certificate provides incentives to licensees to sell to minority entrepreneurs, 
while at the same time enhancing the buyer's bargaining position. Section 1071 also 
encourages reinvestment in communications infrastructure by requiring the seller to reinvest 
the gains from a tax certificate transaction in similar property, 

A request for a tax certificate is submitted to the Commission in letter or petition 
form. In the broadcast context, the request is usually filed in conjunction with a sale and, 
thus, the parlies also are required to submit applications for consent to assign or transfer 
control of the relevant license. Ownership information about both the seller and buyer is 
contained in these applications, and any interested party may oppose the grant of the tax 
certificate or of the sale. 

To receive a minority tax certificate, the minority principals must demonstrate that 
they exercise both de facto and de jure control of the buyer. If the purchaser is a limited 
partnership, the minority general partner must ow-n more than a 20 percent equity stake in the 
company. The minority status of individuals is determined by reference to the Office of 
Management and Budget’s ethnic group or country of origin classifications. 

The Commission reviews applications and tax certificate requests carefully and often 
asks the parties for additional information. The Commission has denied grant of tax 
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certificates when the parties failed to demonstrate minority control or to satisfy other criteria. 

If the Commission determines that grant of a tax certificate is warranted under its tax 
certificate policies and prior tax certificate decisions, it will issue the certificate to the seller, 
which in turn submits it to the Interna) Revenue Ser\'ice with its tax return. 

D. Results of the Tax Certificate Policy 

Before 1978, minorities owned approximately .05 percent (40) of the approximately 
8.500 total broadcast licenses issued by the FCC. A 1994 study performed by the National 
Telecommunications and Information Administration of the Department of Commerce 
indicates that as of September 1994, there were approximately 323 commercial radio and 
television stations owned by minorities, 2.9 percent of the total 1 1,128 licenses. 


Industry 

Total 

Black 

Hisnanic 

Asian 

Native 

American 

Minority 

Totals 

AM Stations 
4.929 

10! (2%) 

76 (1.5%) 

1 (0%) 

2 (0%) 

180 (3.7%) 

FM Stations 
5,044 

71 (1.4%) 

35 (.7%) 

3 (.1%) 

3 (.1%) 

112 (2.2%) 

TV Stations 
1,155 

21 (1.8%) 

9 (.8%) 

1 (.1%) 

0 (0%) 

31 (2.7%) 

Cumulative 

Totals 

11.128 

193(1.7%) 

120(1.1%) 

5(0%) 

5(0%) 

323 (2,9%) 


Between 1943 and 1994. the Commission has granted approximately 507 tax 
certificates; 390 were granted between 1978 and 1994. Approximately 330 of the total 
involved sales to minority-owned entities; 260 for radio station sales, 40 for television and 
low power television sales, and 30 for cable television transactions. 

Although FCC regulations require the buyer of a property for which a tax certificate is 
issued to hold that station for one year, the overwhelming majority of minority buyers retain 
their licenses for much longer. Of the 290 broadcast transactions in which tax certificates 
were granted between 1978 and 1993, the average holding period was approximately five 
years. We have not included 1994 tax certificate transactions in this figure because those 
licenses have been held for less than one year. In more than 100 cases in which minority tax 
certificates were granted, the station still is held by the original purchaser. 

The great majority of the transactions in which tax certificates are awarded are 
relatively small, averaging a sale price of $3.5 million for radio. The 40 lax certificates we 
have granted for television station sales have a higher average sale price of $38 million. Data 
is not available for the 30 cable sales, although we know' that cable transactions tend to be 
larger. 


111. Conclusion 

The minority lax certificate policy is the cornerstone of the Commission’s policies to 
remedy the underrepresentation of minorities in the ownership of broadcast and cable 
facilities. Most of the broadcast and cable television sales to minorities that look place after 
1978 would not have occurred without the existence of the tax certificate policy. And there 
has been a marked increase in minority ownership since 1978. Further, the program does not 
seem to have suffered from rampant abuse, such as a lack of real minority control of licenses 
or quick "flipping" of facilities. 


At the same lime, as we have slated, ihe Commission has been constrained in its 
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ability to subject the program to a comprehensive reexamination. As with any program, this 
one could benefit from periodic review and improvement. If given the authority by Congress 
to undertake a reevaluation of the tax certificate policy, I am confident that the Commission 
could improve the administration and cost effectiveness of the minority tax certificate 
program. 

This concludes my formal remarks. Once again, thank you for inviting the FCC to 
testify this morning. I would be happy to answer any of your questions. 
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Chairman Johnson. Thank you, Mr. Kennard. Your testimony 
was very, very interesting, particularly interesting that we would 
put something like that in the law as far back as 1988 and never 
do any oversight of the impact of that prohibition. 

Mr. Kohl. 

STATEMENT OF GLEN A. KOHL, TAX LEGISLATIVE COUNSEL, 
U.S. DEPARTMENT OF THE TREASURY 

Mr. Kohl. Madam Chairwoman and members of the subcommit- 
tee, I am pleased to have this opportunity to present testimony on 
behalf of the Department of Treasury concerning section 1071 of 
the Internal Revenue Code. However, because the issues identified 
by the subcommittee relate primarily to the responsibilities as- 
signed by Congress to the FCC, questions about section 1071 cer- 
tificate program itself are more properly directed to Mr. Kennard. 
My testimony is intended simply to provide an overview of section 
1071, including recent testimoiw on section 1071 and an expla- 
nation of the Internal Revenue Service’s role in its administration. 

In September 1993, the Ways and Means Subcommittee on Se- 
lect Revenue Measures conducted a hearing on miscellaneous reve- 
nue measures, including an unspecified proposal “that would mod- 
ify section 1017 by adding anti-abuse rules to ensure that tax in- 
centives are available only for sales that actually foster minority 
ownership of broadcast stations.” The assistant secretary for Tax 
Policy, Les Samuels, testified that we would not oppose a carefully 
targeted amendment to section 1071 that would prevent certain 
sellers, e.g., those who actually participate in sham transactions, 
from taking advantage of section 1071, provided the amendment 
did not deny such preferential treatment to innocent sellers, that 
is, taxpayers who participate in a sale that results in bona fide mi- 
nority ownership. 

Our position in this regard has not changed. Accordingly, we 
would be willing to work with the subcommittee or the FCC in at- 
tempting to craft anti-abuse provisions we could support. In addi- 
tion, we would be pleased to consider in conjunction with the sub- 
committee and the FCC whether a cap or other limitations on the 
section 1071 benefits would be necessary and appropriate to target 
more precisely this tax provision to its desired objective. 

Under section 1071, Congress has delegatee! authority to the 
FCC to issue section 1071 certificates. Under the statute, tax bene- 
fits under section 1071 are available if the taxpayer obtains a sec- 
tion 1071 certificate from the FCC. The IRS is not in a position to 
either participate in or exercise oversight over the FCC’s deter- 
mination that many a transaction waits a change in FCC policy. 
Consequently, as noted by Mr. Kies, the IRS’s role is limited to ad- 
ministering, interpreting the technical requirements of section 1071 
and section 1033, a provision which section 1071 incorporates by 
reference. 

I would now like to address the potential for abusing section 
1071. Please keep in mind, however, that because of, among other 
things, the lack of the IRS’s participation in the certification proc- 
ess, my testimony should not be construed as commenting on any 
particular transaction, including recent transactions that have been 
covered in the press. 
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I should also point out that abusive transactions may arise in 
any statutory or regulatory context. As you are certainly aware, 
Treasury, the IRS, and the courts expend considerable ener^ and 
resources dealing with abusive tax transactions. Fortunately, the 
tax law, like other statutory regimes, is interpreted in a manner 
consistent with its spirit and purpose. Reflecting this rule of inter- 
pretation, tax doctrines have evolved in the common law to combat 
such abuse. 

These doctrines include a prohibition against sham transactions, 
a rule that a transaction must be taxed in accordance with its sub- 
stance and not merely how it is papered or its form, the substance- 
over-form doctrine; and a rule that certain related transactions are 
to be aggregated and treated as one overall transaction, the step 
transaction doctrine. 

In addition, various provisions in IRS regulations have been 
adopted to address abuses because the common law doctrines have 
not been fully successful in combating abusive transactions. Certifi- 
cation under section 1071, however, is conducted by the FCC, not 
the IRS. I assume that, like any regulatory agency, the FCC deals 
with attempts to abuse its rules including the rules governing the 
issuance of section 1071 certificates. 

In the absence of adequate safeguards against abuse, it is pos- 
sible that an aggressive participant could devise a scheme that 
might enable parties to obtain a section 1071 certificate even in sit- 
uations that do not meaningfully enhance the ownership of broad- 
casting properties by minorities or women. If such a scheme were 
to succeed, granting the section 1071 certificate would imfairly re- 
ward the participants of a tax avoidance scheme at the expense of 
both a bona fide minority ownership group and a nonminority own- 
ership group that was unwilling to engage in an abusive trans- 
action. 

Once again, however, I am not in a position to comment on 
whether there in fact exists any transactions when the grant of a 
section 1071 certificate is not consistent with the intent or purpose 
of section 1071 or any regulations promulgated there under. Such 
a question is more properly directed to the FCC. 

Nevertheless, as I previously stated, we would be pleased to con- 
sult with the FCC or this subcommittee in developing further safe- 
guards against the abuse of the certification process, through anti- 
abuse provisions and/or specific measures, such as a more stringent 
holding period. We would also be pleased to work together toward 
other means of tailoring the section 1071 benefits, for example, 
some sort of cap, to more efficiently promote its objectives. 

This concludes my remarks. 

Thank you once again for affording me the opportunity to testify, 
and I am now available to answer any questions that the sub- 
committee may have. 

[The prepared statement follows;] 
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STATEMENT OF 
GLEN A. KOHL 
TAX LEGISLATIVE COUNSEL 
DEPARTMENT OF THE TREASURY 
BEFORE THE 

WAYS AND MEANS SUBCOMMTITEE ON OVERSIGHT 
U.S. HOUSE OF REPRESENTATIVES 


Chairwoman Johnson and Members of the Subcommittee: 

I am pleased to have this opportunity to present testimony today on behalf of the 
Department of the Treasury concerning section 1071 of die Internal Revenue Code. In 
convening this hearing, the Subcommittee indicated its desire to examine four issues: (i) 
whether the Federal Communication Commission’s (FCC) 1978 policy of promoting minority 
ownership is consistent with the underlying intent of Section 1071; (ii) whether the FCC’s 
administration of section 1071 constitutes an impermissible exercise of legislative authority; 
(iii) whether the tax incentive provided in section 1071 fosters minority ownership of 
broadcast facilities; and (iv) whether the FCC policy is a necessary or appropriate means of 
achieving this goal. 

Because the issues identified by the Subcommittee relate primarily to the 
responsibilities assigned by Congress to the FCC, my testimony is intended simply to provide 
an overview of Section 1071 — including recent Treasury testimony on Section 1071 -- and 
an explanation of the Internal Revenue Service’s (IRS) role in its administration. 

In September, 1993, the Ways and Means Subcommittee on Select Revenue Measures 
conducted a hearing on miscellaneous revenue measures, including an unspecified proposal 
"that would modify section 1071 by adding anti-abuse rules to ensure that tax incentives are 
available only for sales that actually foster minority ownership of broadcast stations." The 
Assistant Secretary (Tax Policy), Leslie B. Samuels, testified that we would not oppose a 
carefully targeted amendment to section 1071 that would prevent certain sellers (e.g. . those 
who actively participate in sham transactions) from taking advantage of Section 1071, 
provided the amendment did not deny such preferential tax treatment to "innocent" sellers - 
that is, taxpayers who participate in a sale that results in bona fide minority ownership. Our 
position in this regard has not changed. Accordingly, we would be willing to work with the 
Committee or the FCC in attempting to craft anti-abuse provisions that we could support and 
which would not reduce the effectiveness of the program. In addition, although the 
Administration has no position on this matter, we would be pleased to consider with the 
Committee and the FCC whether a cap or other limitations on Section 1071 benefits would 
be necessary and appropriate to target more precisely this tax provision to its desired 
objeedve. We will also coordinate with other offices within the Administration, including 
the Commerce Department’s National Telecommunications and Information Administration. 

Overview of Section 1071 

Section 1071 provides certain tax benefits (descrit^ below) to the seller of property 
if the sale or exchange is certified by the FCC to be "necessary or appropriate to effectuate a 
change in a policy of, or the adoption of a new policy by, the Commission with respect to 
the ownership and control of radio broadcasting stations." Since 1978, the FCC’s policy 
has been to certify transactions as meeUng this requirement where a sale of broadcast 
facilities is made to a minority individual or a minority-controlled entity. ‘ 


‘ We understand that the FCC defines (1) a minority-controlled corporation as a 
corporation in which more than 50 percent of the voting stock is held by minorities and (2) a 
minority-controlled limited partnership as a partnership in which (a) the general partner is a 
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In general, Section 1071 allows a taxpayer to postpone the recognition of gain 
realized upon the disposition of certain broadcasting property for which the taxpayer has 
obtained the necessary certificate from the FCC (Section 1071 Certificate). The tax-free 
treatment accorded by Section 1071 allows the taxpayer to defer the tax on the gain realized 
in the transaction (although in certain circumstant^ such deferral can be effectively 
permanent). In this regard, the benefits of Section 1071 are generally similar to the benefits 
accorded taxpayers who reinvest insurance proceeds following an involuntary conversion of 
property under Section 1033 fe. g. . as the result of fire or flood), or, to a lesser extent, 
taxpayers who participate in tax-free exchanges of "like-kind" property under Section 1031. 

To obtain the benefits of Section 1071, the taxpayer must file an election with its 
return that includes the Section 1071 Certificate. This election requires the taxpayer to 
choose one of three alternative methods for taking advantage of the Section 1071 deferral. 

The first approach is to apply a modified form of the involuntary conversion rules. 

Generally, gain is not recognized to the extent that replacement property which is similar or 
related in service or use to the property sold is acquired before the end of the second full 
taxable year after the year in which the disposition occurs. The second approach is to reduce 
the depreciable bases of other assets held by the taxpayer at the time of the disposition and 
acquired before the end of the taxable year in which the disposition occurs. Unless the 
taxpayer requests an alternative allocation, the bases of all depreciable assets are reduced on 
a pro rata basis. The third approach is to elect a combination of the first two approaches 
fi.e. . defer a portion of the gain through the acquisition of replacement property and another 
portion through reducing the bases of other depreciable property). 

The Limited Role of the IRS 

Under section 1071, Congress has delegated authority to the FCC to issue Section 
1071 Certificates. Tax benefits under Section 1071 are available only if the taxpayer obtains 
a Section 1071 Certificate from the FCC. The IRS generally accepts as valid any Section 
1071 Certificate that is issued. The IRS neither participates in, nor exercises oversight over, 
the FCC’s determination, and conducts no independent inquiry into whether, for example, 
minorities meaningfully participate in a purchasing group. Consequently, the IRS’s role is 
limited to administering and interpreting the technical requirements of Section 1071 described 
above (including the rules of Section 1033 which Section 1031 incorporates by cross- 
reference). 

Potential For Abuse 

I would also like to discuss the potential for abusing Section 1071, but first 1 should 
reiterate that the Department of the Treasury does not participate in the FCC certification 
process. My testimony therefore should not be construed as commenting on the propriety of 
issuing Section 1071 Certificates in any particular circumstances or for any particular 
transactions, including recent transactions that have been covered in the press. 

Abusive transactions may arise in any regulatory context. As you are certainly 
aware, Treasury, the IRS, and the courts expend considerable energy and resources dealing 
with abusive transactions. Fortunately, the tax law, like other statutory regimes, is 
interpreted in a manner consistent with its spirit and purpose. Reflecting this rule of 
interpretation, tax doctrines have evolved to combat such abuses. These doctrines include a 
prohibition against "sham" transactions, a rule that a transaction must be taxed in accordance 
with its substance and not merely its form (the "substance over form" doctrine), and a rule 
that certain related transactions are to be aggregated and treated as one overall transaction 
(the "step transaction doctrine"). In addition, various statutory provisions and IRS 


minority or minority-controlled and (b) minorities own at least a 20 percent interest. 

We also understand that the FCC generally requires those who acquire broadcast 
properties under Section 1071 to retain those properties for at least one year. 
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regulations have been adopted to address abuses because die common law doctrines have not 
been fully successful in combating abusive transactions. 

Certification of transactions under Section 1071, however, is conducted by the FCC, 
and not the IRS. I assume that, like any regulatory agwicy, the FCC deals with attempts to 
abuse its rules, including the rules governing the issuance of Section 1071 Certificates. In 
the absence of adequate safeguards against abuse, it Is possible that an aggressive participant 
could devise a scheme that might enable parties to obtain a Section 1071 Certificate even in 
situations that do not meaningfully enhance the ownership of broadcasting properties by 
minorities. If such a scheme were to succeed, granting the Section 1071 Certificate would 
unfairly reward the participants of a tax avoidance scheme, possibly at the expense of a bona 
fide minority ownership group and/or a non-minority ownership group that was unwilling to 
engage in abusive tax planning. Because the Treasury neither participates in nor reviews the 
certification process, however, I am not in a position to comment on whether there, in fact, 
exist any transactions where the grant of a Section 1071 Certificate is not consistent with the 
intent or purpose of Section 1071 or any regulations promulgated thereunder. 

The issuance of Section 1071 Certificates is designed to further an FCC objective. 
Nevertheless, as I previously stated, we would be pleased to consult with the FCC or this 
Committee in developing further safeguards against abuse of the certification process 
(through anti-abuse provisions or specific measures such as a more stringent holding period 
requirement). We would also be pleased to work together towards other means of tailoring 
the Section 1071 benefits to more efficiently promote its objectives. 

This concludes my remarks. Thank you once again for affording me the opportunity 
to testify. I am now available to answer any questions that the Committee may have. 
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Chairman Johnson. Thank you both for your testimony and also 
for your willingness to work with us on this issue to provide it with 
the oversight I believe it has needed and recreate for ourselves the 
authority that the legislature has traditionally had to oversee and 
adjust and clarify and modernize the law as circumstances change. 

I would like to ask you, Mr. Kennard, in the background mate- 
rials there is a chart that shows the number of FCC tax certificates 
issued for broadcast stations and cable television facilities from 
1978 to 1994. 

Up until 1987, there were, on average, something from the mid- 
teens to the low twenties in transactions. In 1986, there were 24. 
In 1987, there were 34. Then there were 34 for a couple of years 
and then it popped up to 42 and 43. Then it dropped back down 
in 1991 to 20 and the 11 and the high teens, a pattern of trans- 
actions that reflects the period from 1978 to 1986. 

It is also interesting that the minority ownership data parallels 
the overall data. Would you comment on that explosion of trans- 
actions from 1987 to 1990? 

Mr. Kennard. I think it was a reflection of what was happening 
in the marketplace at the time. I was not in government at the 
time but was involved in a number of broadcast transactions, and 
I know there was a flurry of transactions that started in the 
mideighties and continued to the late eighties. Then, of course, we 
have had problems of recession in all of the communications indus- 
tries and broadcasting was certainly not exempt. 

I think those transactions that did take place in the early nine- 
ties, many of them were workout and foreclosure situations where 
there was no gain. So, accordingly, there would have been no need 
for a tax certificate. That is my best guess as to why there was a 
fall-off in the early nineties. 

Chairman JOHNSON. Actually, it is in the late eighties you see 
this real explosion. 

Mr. Kennard. Then it fell off in the early nineties. 

Chairman Johnson. So your response is that the activities of the 
late eighties was the consequence of the recession. 

Mr. Kennard. Yes, I think a lot of these deals were put into the 
pipeline starting in 1986 and 1987 and they were closing in 1988 
and 1989. Then I think you see the effects of the recession hitting 
from 1990 to 1993 and there is a pretty significant dropoff after 
1990. 

Chairman Johnson. All right. Now, the FCC has a number of 
other ways of promoting minority ownership programs, and one of 
the ones that seems most interesting is their distress sale policy 
that allows a license that is approaching revocation hearings to be 
sold for substantially less than the fair market value if it is sold 
to a minority party. 

How powerful has this been? How many transactions have there 
been under this distressed sale policy? 

Mr. Kennard. I think there have been approximately 30 or 35 
transactions. We can get you the exact number in a moment. 

Chairman Johnson. Over how many years? 

Mr. Kennard. Since 1978. I would say that it is an important — 
I was handed the exact number. It is 40 since 1978. 
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I would say that it is an important program but it has been of 
marginal effectiveness, principally because the only way that this 
program is triggered is if there is a licensee that gets in trouble 
with the FCC. Its license is designated for hearing. That licensee 
has a choice; either go through a full-scale administrative hearing, 
with all the expense and uncertainty that that process entails, or 
opt out for a distress sale to a minority owner at a below market 
price. 

Two reasons why the program, I think, has had only marginal 
effectiveness: One is because there are just not that many designa- 
tions of licenses for hearing; and second, those that get designated 
tend to be more marginal stations and not those that are the more 
attractive properties that would be important in promoting minor- 
ity ownership. 

Chairman Johnson. Thank you. That seems logical. It is inter- 
esting in that in the distressed sales situation, it is the licensee 
that takes the loss not the taxpayer. In other words, the person 
selling the station sells it below the market value, and so the mi- 
nority incentive comes from the profit of the former owner rather 
than from the taxpayers. I think that is a significant and interest- 
ing difference. 

What is your definition of minority? 

Mr. Kennard. Well, the FCC relies on the Federal statistics 

Chairman Johnson. Excuse me, minority control, I should sav. 

Mr. Kennard. Oh, minority control, I am sorry. It is essentially 
the FCC looks at both de jure, that is legal, and de facto, factual 
control. The FCC has a lot of experience with this particular issue 
that far preceded the minority ownership policies with respect to 
the tax certificate. A lot of what the FCC does is license tele- 
communications facilities. So one of our central regulatory respon- 
sibilities is to ensure that we know who is controlling these li- 
censes. So there are 60 years of case law and precedent that we 
rely on in determining whether a company or individuals are in 
control of a license. 

Chairman Johnson. Well, generally, a minority-controlled cor- 
poration is one in which the minority owns 50 percent of the voting 
stock. A minority-controlled limited partnership is one in which the 
general partner must have at least 20 percent equity interest. 

Now, if the Viacom deal that has received so much publicity is 
like other deals that have gotten tax certificates, there is neither 
the equity position nor the control position that are common to 
other minority-controlled transactions in other areas. Really, this 
has only been possible since 1978. So in this particular area, as dis- 
tinct from other areas, how do you judge that minority control; and 
why is it that you have no statistics or data about what has hap- 
pened as a consequence in however long control lasted? 

You apparently have no information about whether when you 
granted a tax certificate the minority interest was sold 1 year after, 
2 years after, 3 years after. So you have no oversight information 
from which we can evaluate the long-term impact on the goal of 
minority involvement in our communications system of this really 
very expensive, flexible policy of the FCC. 

Mr. I^NNARD. Let me answer your last question first. As I men- 
tioned in my opening statement, we have looked at the average 
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holding periods of transactions involving the tax certificate. The av- 
erage holding period is 5 years in most broadcast transactions. We 
do not have that information for cable. Again, we have been pre- 
cluded by Congress from undertaking a wholesale reexamination of 
this policy. The legislation is quite clear on that point. 

Chairman Johnson. Just for clarity, Mr. Kennard, what number 
of cable transactions have there been? What percentage of the 
transactions currently are cable? 

Mr. Kennard. Through the history of the cable tax certificate 
program, since 1982, there have been 30 cable transactions involv- 
ing tax certificates. 

Chairman Johnson. So it would not be an impossible task to re- 
search those and get appropriate information? 

Mr. Kennard. No, in fact the subcommittee has asked us and we 
are working on that matter right now. 

Chairman Johnson. OK Back to the issue of control. 

Mr. Kennard. Yes, the issue of control. To give you a little bit 
of historical perspective, when the Commission first adopted its mi- 
nority ownership program in 1978, we adopted a very simplistic 
definition of control. We provided that if you are a corporate entity, 
you had to show that more than 50 percent of the voting stock was 
held by minorities. 

When the FCC, under Chairman Fowler in 1982, convened an- 
other examination of the tax certificate policy, the marketplace had 
changed significantly and the FCC was kind of behind the times. 
A lot of deals were being done with limited partnerships, they were 
more highly leveraged transactions than we had been used to, so 
we adopted the policy with respect to limited partnerships to allow 
the policy to encompass and address the situation where you had 
a minority general partner who was in control of the enterprise but 
did not have over 50 percent of the equity. From that evolved this 
minimum 20 percent equity requirement in limited partnerships. 

Now, that being said, I think that our knowledge of these deals 
has become increasingly more sophisticated, and in our minority 
ownership policies outside the tax certificate area, because again 
we have not been able to reexamine the tax certificate policy. But 
in other areas of our minority ownership policy, we have taken a 
far more sophisticated look at equity and defined minimum equity 
requirements for participating in these programs, looking at such 
things as profit and loss allocations as a determinant of equity 
ownership, liquidation preferences, and the like. 

So it is an evolving concept, I think. 

Chairman Johnson. It appears it does need to evolve in regard 
to these transactions. 

We are going to start using the timeclock lights now, if we have 
that system lined up. It would be useful to us and I yield to Mr. 
Matsui. 

Mr. Matsui. Thank you. Madam Chairwoman. 

Mr. Kohl, you have a $1.6 billion 5-year revenue loss for the pro- 
gram, apparently. It is my belief, and I would like you to perhaps 
take this back to Treasuiy, if you would not mind, and reestimate 
these numbers. Because it is frankly my belief that this is going 
to explode over the next 5 years, these kinds of transactions. I no- 
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ticed on a year-by-year basis that that is not necessarily dem- 
onstrated. 

The reason I say this is that Viacom purchased Paramount Pic- 
tures and also Blockbusters. My understanding, again, because I do 
not have the ability to question the people involved in these trans- 
actions, Viacom had a cash-flow situation problem and that is why 
this transaction occurred. I would imagine with telecommuni- 
cations exploding as it is, and with the whole deregulation of the 
industry, you will probably see a significant increase. So perhaps 
you might want to go back and reexamine this. 

I have asked Mr. Kies to look at it as well. So I would just like 
you to do that. I have no further questions with respect to you. 

Mr. Kennard, you indicated that in terms of broadcast, the aver- 
age transaction is about $3.2 million; is that correct? 

Mr. Kennard. For radio, it is $3.5 million; for television, it is 
about $38 million. 

Mr. Matsui. For television, 38, but you have nothing on cable 
yet? 

Mr. Kennard. No. 

Mr. Matsui. You are able to do this even though you have the 
prohibition, appropriations prohibition? 

Mr. Kennard. Well, what we have done is we have just provided 
information that is a matter of public record. 

Mr. Matsui. I see just broad data. There is no analysis to it. 

Mr. Kennard. Right. We are providing the raw data. 

Mr. Matsui. OK, I would like to get back to the issue of control 
because that is a very important — ^by the way, do you have discre- 
tion to deny these certificates, or is it if they comply with whatever 
happens to be the regulations of the moment, you are obligated 
then to issue the certificate? Is that the correct understanding? 

Mr. Kennard. Yes, our understanding is that under our statute. 
Congress made it very clear that they did not want this policy to 
change from the way it was in effect in 1986. So since that time 
we have been applying the policy consistent with that congressional 
directive. 

Mr. Matsui. But you are obligated — as long as the minimum 
qualifications of the regs are fulfilled, you are then obligated to 
issue the certificate? You have no discretion once the terms are ful- 
filled; is that correct? 

Mr. Kennard. That is correct. Now, within those constraints, 
typically in these transactions, particularly the ones that are some- 
what complex, the FCC staff spends quite a lot of time just trying 
to understand the transaction. So it is not a situation where some- 
one comes in the door and certifies that he complies with the policy 
and a tax certificate is granted. 

Mr. Matsui. OK. Obviously, since the Viacom application is still 
pending, you have no idea whether you could or could not deny 
them a certificate, or whether you are obligated to grants it; is that 
correct? 

Mr. Kennard. My understanding is it has not even been filed 
with the agency as of this time. 

Mr. Matsui. OK Let me get into the issue of control, because 
you said this is an evolving process. 



55 


I am trying to understand this, because, again, I hate to ask you, 
particularly, since you have the obligation of reviewing these 
things, but with respect to the Viacom situation, at least from what 
Mr. Kies has said, the 20-percent interest is satisfied but he was 
talking about a profit issue. In other words, he was talking about 
profit and losses. He was not talking equity interest, he was not 
talking about capital investment. It was basically the profit or 
losses he was speaking about in terms of the 20-percent interest. 

Is that your understanding or do they have to have, the individ- 
ual, have to have controlling interest or some kind of controlling in- 
terest or management interest in the venture? 

Mr. Kennard. Our threshold review is to determine whether the 
minority principals have control of the enterprise. That is, we start 
by analyzing the documents to make sure that the documents vest 
legal control in the enterprise in the minority principals. If it is a 
corporation, such things as the ability to hire and fire, elect a ma- 
jority of the board of directors, things such as that. 

Now, when it comes to equity, in a limited partnership 

Mr. Matsui. If I can just finish off and ask a further question. 
I don’t mean to interrupt you. 

Mr. Kennard. Certainly. 

Mr. Matsui. In other words, then, the individual, the minority 
participant must have a controlling interest. He or she will be in 
a position to fire, hire, make all of the decisions of that company 
that is purchased or that is 

Mr. I^NNARD. That is our requirement. We look at such things 
as the ability to control budgets, to select programming, hire and 
fire key personnel. Those are kind of the bedrock attributes of con- 
trol that we look to. 

Mr. Matsui. So the transactions that Mr. Johnson referred to, 
presumably the minority contractor has absolute control over all 
those management decisions, the programming and all that, as 
well. 

Mr. Kennard. Yes. 

Mr. Matsui. OK You wanted to finish in terms of the equity in- 
terest. 

Mr. Kennard. Yes, I did just want to clarify that when it comes 
to equity, it is often difficult and I think the tax lawyers in this 
room would probably confirm this, it is often very difficult to define 
what equity means, particularly in the context of a complex part- 
nership. 

So what we have done at the FCC is we have required that indi- 
viduals requesting tax certificates for a limited partnership deal 
demonstrate that the minorities in the deal control not less than 
21 percent of the equity in the venture. In some of the other areas 
of our minority ownership policies, we have started bringing more 
sophistication into this analysis looking at such things as profit/loss 
allocations and liquidation values and the like. 

Mr. Matsui. If I may follow up on that, because you say, then, 
that if— -I will use a hypothetical — if the minority contractor put $1 
million on a $2.3 billion transaction, he then presumably, in order 
to fulfill your requirements of a 21-percent-plus equity interest in 
the venture, would then automatically have a $400-plus million eq- 
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uity interest? So if he sold the venture 13 months later, he would 
be able to reap a profit of 

Mr. Kennard. Not under the tax certificate policy, no. 

Mr. Matsui. I thought that is what you said. Maybe I misunder- 
stood you. 

Mr. Kennard. I am sorry if I am confusing you. Under the tax 
certificate policy, the Commission looks to see whether the minority 
principals have control. No. 1, and No. 2, in a limited partnership 
that they control — usually it is through a corporate general part- 
ner — that corporate general partner controls not less than 20 per- 
cent of the equity in the venture. 

That does not mean that the minority individual has personally 
a 20-percent stake in the venture. But they control an enterprise 
which in turn controls not less than 20 percent. 

Mr. Matsui. That is why — now I kind of understand why this 
deal was structured the way it was. There was a number of dif- 
ferent corporations and a number of different limited partners — 
well, there was a major limited partnership. But that is the way 
to maintain the control over the entity itself but not have nec- 
essarily an equity interest in the investment. 

Mr. Kennard. Yes. 

Mr. Matsui. OK. 

Mr. Kennard. In another context where we have defined minor- 
ity ownership more recently, we have departed from that and said 
tell us how much equity the minority principals personally have in 
the venture. So it is a slightly tougher and different standard. 

Mr. Matsui. Well, it sounds to me like — well, I have nothing fur- 
ther. 

Thank you very much. 

Chairman Johnson. Before I recognize the next member of the 
subcommittee to question, I had not quite coordinated in my own 
mind the relationship between the Appropriations Committee lan- 
guage and the chart reflecting increased activity in 1987. The stat- 
utory language prohibited the spending of any appropriated funds 
to repeal, to retroactively apply changes in, or to continue a reex- 
amination of its policies with respect to tax certificates granted 
under 1071. 

So, apparently, we suspended any review that you were doing. 
The very year we did that, the number of tax certificates exploded. 

Now, you had suggested that the explosion was the consequence 
of the recession and the deals that came to fruition, which un- 
doubtedly was a factor. But it is very interesting that the Appro- 
priations Committee action and the number of deals done do relate, 
and if you do not have the detail on the interrelationship now, it 
is certainly necessary for this subcommittee to understand that re- 
lationship. 

Can you point to issues that were being reviewed by the Commis- 
sion at that time that might have had to do with fraud and abuse 
or with an appropriate use of tax certificates, that when denied the 
right to exercise any judgment over whether the policy you had in 
place was reasonable and necessary or appropriate by the Con- 
gress, the numbers of deals exploded? 

Mr. Kennard. Well, I don’t know if there was a causal relation- 
ship between those two events. It is really hard to speculate. I was 
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not at the agency at the time. I have researched the history and 
I know in 1986 the Commission commenced a proceeding to reex- 
amine and reevaluate this particular policy. 

Chairman JOHNSON. Do you know why the Commission com- 
menced that reexamination? 

Mr. Kennard. From what I can gather at the time, the Commis- 
sion wanted to take a look at both the constitutional and policy jus- 
tifications for the policy in a rulemaking proceeding that was com- 
menced in 1986. 

Chairman JOHNSON. Would you look back on that in greater de- 
tail and report back to us? 

Mr. Kennard. I am not sure I understand precisely what your 
question is, Congresswoman. 

Chairman Johnson. I want to know what were the red flags that 
led the Commission to realize that they perhaps ought to look at 
this. Is there a relationship between the questions that they were 
asking, the decision of the Congress to stop the reexamination, and 
the increased number of tax certificates granted? Because in earlier 
testimony, it has been clear and it has been your policy that if a 
deal meets the minority participation standards, you do not look at 
the tax consequences as a factor. That does not weigh in as to 
whether the deal is eligible. 

Mr. Kennard. We are not permitted to. 

Chairman Johnson. Right. But it is important for us to know 
what the controversy was at that time that led to an appropria- 
tions rider and the relationship between that rider and the activitj^ 
in this program. So if you could look back on that in greater detail 
and get back to us, I think it would be useful to us. 

Mr. Kennard. I would be happy to. At this point I am speculat- 
ing, but there were a number of events in the industry at the time 
that contributed to an increase in the number of broadcast trans- 
actions. One is the one I mentioned, that the economy was stronger 
and the broadcast industry was feeling the effects of that. 

Also, the Commission at the time had deregulated a number of 
its ownership rules. It had, for example, repealed a rule that re- 
quired owners of broadcast stations to hold them for 3 years or 
more, and that contributed to a lot of interest in the broadcast 
marketplace by the lending community. I think that may explain 
why those numbers spiked, but we will be happy to look into that 
and report back to you. 

Chairman Johnson. Thank you, I appreciate that. 

[The following was subsequently received:] 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON. O.C. 20554 

June 23, 1995 


OFFICE OF GENERAL COUNSEL 

WILLIAM E. KENNARD 
GENERAL COUNSEL 

(202) 418-1700 I FAX (202) 418-2822 
INTERNET — wkennard@fcc.gov 


VIA COURIER 


Ms. Traci Altman 

Committee on Ways & Means 

U.S. House of Representatives 

1102 Longworth House Office Building 

Washington, D.C. 20515 

Dear Traci : 

Per your fax to my office of June 12 concerning information 
promised to the Committee during my testimony on January 27, 

1995, I am enclosing the following materials: 

1) Chairwoman's Johnson request 

Chairwoman Johnson requested greater detail on the 
circumstances resulting in the FY 1988 appropriations rider 
that barred the Commission from examining or changing its 
policies fostering ownership of broadcasting licenses by 
women and minorities. I enclose the relevant pages from the 
Senate Report and the Conference Report on the 
appropriations bill, Senator Lautenberg's comments on the 
Senate floor concerning the bill, and the applicable 
provisions from the Public Law. These documents should help 
to illuminate Congress's thinking when it enacted the ban. 


2 ) Congressman Hancock's Request 

Congressman Hancock requested information to assess whether 
certain individuals had repeatedly used the Commission's 
minority tax certificate program. Between 1978 and 1994, we 
have identified 44 sellers of broadcast and cable facilities 
who benefitted more than once from the tax deferral 
conferred through the program. Also during that period, we 
have identified 46 minority individuals who on more than one 
occasion purchased broadcast and cable facilities with the 
assistance of the tax certificate program. 
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3 ) Congressman Zimmer's Request 

Congressman Zimmer requested information on the number of 
tax certificate transactions involving former Commission 
personnel. As I explained during the hearing, the 
Commission does not ask for the personal histories of those 
requesting tax certificates. 

I trust this information is responsive to the Committee's 
request for further information. Should you have additional 
questions, please call me on 418-1700. 


Sincerely, 



William E. Kennard 
General Counsel 


Enclosures 


cc : Judy Harris 

Anthony Williams 
Robert Calaff 
Brian Browdie 


[Attachments retained in Committee Files.] 
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Chairman Johnson. I will now recognize Mr. Herger. 

Mr. Herger. Thank you very much. Madam Chair. 

Mr. Kennard, if I could follow up on a question I asked earlier 
of Mr. Kies having to do with how you adopt your policies on how 
the FCC determines which minority group should be entitled to tax 
certificates or other preferences. 

To be specific here, according to a recent article in Forbes Maga- 
zine, Storer Communications recently sold one of its stations to the 
Liberman family. Apparently, this family qualified as a minority 
because it was able to demonstrate that the family had been ex- 
pelled from Spain by King Ferdinand and Queen Isabella during 
Spain’s purge of its Jewish population in 1492. 

The FCC represented to us that it approved the tax certificate 
because the family was able to demonstrate that it was actively in- 
volved in the Hispanic community. Could you comment on that, 
please? 

Mr. Kennard. Certainly. I think that article is somewhat mis- 
leading. I am familiar with the case. First of all, the FCC relies on 
the definitions of minority promulgated by the Office of Manage- 
ment and Budget. These are the definitions that 0MB uses for all 
of the Federal statistics and program administration in this area. 

With respect to the Storer case, the article is a little misleading 
because 0MB defines a Hispanic as someone of Hispanic origin. It 
is true this family apparently had ori^ns in Spain many years ago, 
but the family emigrated to Mexico in the 1920s and then to the 
United States. They were able to demonstrate to the FCC that they 
were of Hispanic origin, they were active in the Hispanic commu- 
nity, they spoke Spanish in the home. The FCC got evidence from 
the Department of Commerce’s Minority Business Development 
Agency to determine that, in fact, this family was a recognized, 
leading family in the Hispanic community. 

So there was — the article is a little misleading to suggest only 
that they had origins in Spain in the 15th century. 

Mr. Herger. Well, I appreciate your clarifying. 'That does make 
it a little better. But again everytning we are hearing today does 
indicate or would appear to indicate some, to say the least, some 
very poor policies, I would say, in being fair with all taxpayers. As 
I travel around my district, constituents who come to me indicate 
over and over again that they do not mind taxation so much as 
long as they are treated fairly, as long as everyone is treated the 
same way. 

I would have a question of you, Mr. Kohl, if I could, and that is, 
in your opinion, when we begin — when we hear of some of the out- 
rageous examples, as we have been hearing throughout this morn- 
ing, throughout the testimony on this particular issue that we are 
on, I guess my question is are we not leading up to this — do we 
not lead our Nation’s tax attorneys into creating these type situa- 
tions when we set up policies that would somehow set out one 
group over another as dealing with them, say in a more positive 
way than others? 

Mr. Kohl. Mr. Herger, I have been a tax lawyer for a long time, 
mostly in private practice, and I do not think the problem is section 
1071. I am personally thrilled to hear you mention that issue, be- 
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cause some tax lawyers have a real problem with distances — ^you 
give them an inch and they take a mile. 

We have reports of many abusive transactions. Rent-a-partner 
schemes, which I cannot comment on whether they exist in the 
FCC context, but rent-a-partner schemes that exist in the law that 
we are trying to combat exist everywhere. There are reports of 
business ventures where you bring in a foreign partner for a year 
or two, accelerate and allocate the income to a foreign partner, and 
then tne foreim partner leaves and you are left with a business 
venture that did not pay any U.S. tax, plus they are left with de- 
ductions. 

So I am thrilled to hear that we have to deal with a tax abuse 
problem, because I do think it is a matter of fairness and I think 
if we do not address it, I do think it affects ordinary citizens, who 
start to feel like chumps, as other people who are willing to be ag- 
gressive take aggressive positions. 

So I agree wholeheartedly, but it is certainly not limited to sec- 
tion 1071. There are many areas where we should look at this and 
we would love to work with the subcommittee to address these. 

Mr. Herger. Well, I want to thank you. Again we have heard 
specifically one individual. I have to believe there is more, specifi- 
cally Mr. Washington. It is not just his deal here. 

We are hearing there are other deals as well where this one mi- 
nority individual, not an entire minority but one individual, I could 
see where other minorities would feel like, boy, this is not fair. 
Why is this one individual making millions? We are not able to. 

Again, I get back to the question, perhaps the policy where some- 
how we are setting one group out, favoring them over another, are 
we not setting up an environment where we are actually either 
purposely or nonpurposely creating an environment where this be- 
comes the norm rather than an exception? 

Thank you. 

Chairman Johnson. Thank you. Mr. Hancock. 

Mr. Hancock. Thank you very much. 

Mr. Kennard, did I understand you when you mentioned a 21- 
percent minority ownership, but not necessarily any equity invest- 
ment by that minority individual? He qualifies as long as he has 
control of that 21 percent, even though he did not put any equity 
in himself? 

Mr. Kennard. That is essentially correct. The FCC staff, based 
on our case law under section 1071, looks to see that the minority 
principals do have a meaningful or significant economic stake in 
the venture. But that has not been defined precisely and the Com- 
mission, again, has not been permitted to go back and commence 
a rulemaking proceeding to flesh out in more detail what that 
means. 

Mr. Hancock. Well, from what you are telling me, it means that 
if an individual wanted to get a tax certificate of some type, all he 
has to do is just find a straw partner that happens to be a minor- 
ity. 

Mr. Kennard. Well, one, I don’t think there is rampant abuse of 
this policy; and, second, there are incentives here. The purpose of 
the policy is to create incentives to get minority individuals into 
business. 
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Mr. Hancock. I understand the purpose but I also know the use 
of the minority situation can benefit people that are not minorities, 
and it seems in this situation that that is what is happening. 

Mr. Kennard. The only point I wanted to make, sir, is if you 
were to require the minority principals to make pro rata contribu- 
tions based on their equity holdings, that amount of money would 
be prohibitive for most minorities in this coimtry and you would 
not — the policy would be useless because you would not be able to 
bring many minorities into these deals. 

Mr. Hancock. All right. Well, we can discuss that one for quite 
a while, too. 

I asked Mr. Kies earlier about the information on the 378 tax 
certificates that have been issued since 1978. He indicated that he 
had been trying to get information or had started trying to assem- 
ble the information on that in the past 2 weeks, and I would appre- 
ciate it if your organization would assist him in assembling that in- 
formation so we can get some specific details, case by case, if noth- 
ing else a random sampling, say, of 20 percent of them, or let us 
go 21 percent, that sounds like a good round figure, of just a ran- 
dom sampling of those so we can look and see. I want to know if 
there has been duplication. In other words, have there been cases 
where certain individuals have repeatedly used this same program. 

I think we have one example, but I want to know if there are 
some other examples, and I would appreciate it if you could work 
to get that information available for him or for us as quickly as 
possible. 

Mr. Kennard. We would be happy to continue to work with the 
subcommittee in that regard. 

Mr. Hancock. Thank you. 

[Refer to the responses on page 58 of this hearing.] 

Chairman JOHNSON. Mr. McDermott will inquire. 

Mr. McDermott. Thank you. Madam Chair. 

Mr. Kennard, I looked at the statutory language and it says 
radio broadcast systems. How did we get into television? 

Mr. Kennard. Well, in 1958, as I recall, the Congress specifically 
defined that term to include telecasting. 

Mr. McDermott. So, something was done elsewhere in the Tax 
Code? 

Mr. Kennard. I believe there were some technical amendments 
to the code. 

Mr. McDermott. Let me ask you another question. In your testi- 
mony, you have four categories: minority ownership, owners of AM 
radio, microwave licensees, licensees to come into compliance. 
These are the other areas where you grant these tax certificates. 

Mr. Kennard. Yes. 

Mr. McDermott. How many of those have you granted? 

Mr. Kennard. Approximately 115. 

Mr. McDermott. In those other three categories? 

Mr. Kennard. Yes, that is correct. 

Mr. McDermott. If we wipe out 1071, we take them with us? 

Mr. Kennard. Certainly if 1071 were to be repealed, the Com- 
mission would not be able to grant tax certificates in these other 
areas as well; that is right. 
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Mr. McDermott. There have been a couple of terms thrown 
aroimd here, and I have gotten to listening to words: Sham and 
abusive, sham relationships, abusive relationships. Do you have 
definitions either at Treasup' or at FCC about what is a sham rela- 
tionship or what is an abusive relationship? 

Mr. Kennard. Well, I think it is the same thing, but we define 
it more in terms of an abuse of process or an unauthorized de facto 
transfer of control. That is, if someone represents to us that one en- 
tity or individual controls an enterprise and really somebody else 
does, we define it as a de facto transfer of control. It is a violation 
of our rules, and we have the ability to take punitive enforcement 
action against that situation. 

Mr. McDermott. Is that arguable in court? If I have one of these 
certificates and you come in and say, no, you are violating the 
rules, where do I go for adjudication or that? 

Mr. Kennard. Well, if it is discovered that someone sought a mi- 
nority tax certificate and it was based on misrepresentations, that 
licensee’s license would be at risk. They would subject themselves 
to the full panoply of the Commission’s enforcement authority. 
That includes fines and forfeitures, designation for hearing, and 
eventual revocation of license and such. 

Mr. McDermott. OK Let me ask another question. I am inter- 
ested in this business about who owns something. Let us suppose 
that a Southeast Asian came into this country as a legal immi- 
grant — I emphasize the word legal — so they are now legally an im- 
migrant and they gather together some money and they want to 
get involved in buying a radio station or want to get in one of these 
deals. How do you decide whether or not they have enough money 
invested in this to do it? 

Mr. Kennard. Well, we do not look to see whether they have 
enough money invested in the deal. We look to see whether they 
have sufficient equity to satisfy our control requirements. As I was 
saying earlier, in many of these deals, both in the minority and 
nonminority context, the promoters, the people who put the deal to- 
gether often bring little money to the table, but they are able to 
leverage their ideas and their willingness to work hard and to put 
the deal together into an equity position. There is nothing unique 
about minority ownership. 

Mr. McDermott. Being a legal immigrant would not be a prob- 
lem? You do not have to be a full citizen to own a radio station? 

Mr. I^NNARD. Well, yes, you do, under a section in our act, the 
FCC cannot grant broadcast licenses to foreigners or representa- 
tives of foreign governments. 

Mr. McDermott. If they are a legal immigrant, they are not eli- 
gible to own a station? 

Mr. Kennard. They would have to be U.S. citizens. 

Mr. McDermott. Some, if they are in the process — if they get to 
be a naturalized citizen, then they can own? 

Mr. Kennard. That is correct. That is the case of Rupert 
Murdoch, who became a U.S. citizen to buy broadcast properties 
here in the United States. 

Mr. McDermott. Can he be a citizen in more than one place? 

Mr. Kennard. I suppose so, but I am not sure. As long as you 
are a U.S. citizen, I believe you comply but I am not certain. 
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Mr. McDermott. You do not look beyond that. You do not look 
at whether he has three citizenships, one in Britain, one here, and 
one in Australia to qualify for things in three different places? 

Mr. Kennard. It has not come up in my practice, no. 

Mr. McDermott. Now, let me ask about this equity business. If 
I come to the table with $1 million in cash, and there are probably 
some members here who could get into one of these deals. 

People have said this deal is not very substantial. A million 
bucks sounds like a lot of money. I could not get into a deal, bring 
in $1 million to the table. I also could bring a tax certificate in my 
other pocket worth $400 million to the people who were buying it, 
or selling it to me. How do you evaluate that as what I am bringing 
to the table in the deal? 

Mr. Kennard. Well, we would want to make sure that in a deal 
like that we would very carefully scrutinize all of the documents 
to make sure that you had, if you were representing that you con- 
trolled a 21-percent equity interest in the deal, that you really did 
control it. 

We cannot really get into valuing your relative contribution ver- 
sus the investors, because that is a determination I don’t think an 
administrative agency is really equipped to do. 

Mr. McDermott. How do you decide that I have 21 percent of 
control? Is it that on Mondays I make the decisions and they make 
them on Tuesday through Friday? 

Mr. Kennard. No, you have to — control to us means that you 
have to have all the indicia of someone who controls the business. 
That is you elect the members of the board, you make the hiring 
and firing decisions. That cannot be diluted by clever supermajority 
provisions that give the investors the ability to effectively dilute 
your ability to make those decisions. 

Mr. McDermott. But 20 percent is not enough to control every- 
thing. That is obviously one-fifth; right? 

Mr. Kennard. We draw a distinction between equity ownership 
and control. 

Chairman Johnson. Excuse me. Would the gentleman yield? 

Mr. McDermott. Yes. 

Chairman Johnson. I am going to recess the subcommittee when 
the gentleman is done questioning. He can proceed as long as he 
feels he can. But in order to minimize the recess, I am going to go 
vote. 

Mr. McDermott. OK The control issue — it is 100 percent con- 
trol. 

Mr. Kennard. Right; 100 percent control but not less than 20 
percent equity. Control of equity. So we draw a distinction 

Mr. McDermott. Not being a lawyer, I have a lot of fun trying 
to figure out how your minds work because you can really slice a 
piece of baloney in some real thin slices. 

I see that I am in charge of the subcommittee here and I will 
adjourn it for 10 minutes. 

Mr. Kennard. Thank you. 

[Recess.] 

Mr. Zimmer [presiding]. Please be seated. We are reconvening 
the session. The chairwoman has asked me to continue the hearing 



65 


until she gets back from the vote, so I will ask a couple of questions 
at this point. 

We will start off with Mr. Kennard. Mr. Kennard, how many of 
the tax certificates you discussed today involve participation by 
current or former FCC staff members? Mr. Kies told us that Mr. 
Washington, who is involved in the Viacom transaction, actually 
devised the current policy. How many other former FCC staff mem- 
bers or Commissioners have been involved? 

Mr. I^NNARD. Well, it is difficult to say definitively because we 
do not compile information when people come in and ask for a tax 
certificate. We do not ask them if they have worked for the agency 
before. So all I will say is what I know kind of anecdotally. 

I know Mr. Washington did work at the FCC for a time in the 
early eighties. I think he left before the current policy came into 
being. That is with respect to cable television and limited partner- 
ships that we are talking about today. I am only aware of one other 
individual who benefited from the policy, that is a minority prin- 
cipal who benefited from the policy, who had some former contact 
with the FCC, and that was a gentleman by the name of McKee, 
Clarence McKee. 

But I might add that having worked at the FCC now for a little 
over 1 year, I am finding it is not at all unusual for people who 
come to the FCC, learn about our rules and policies, become expert 
to go out in the private sector and basically take advantage of the 
knowledge. That is certainly their right. 

Mr. Zimmer. It certainly is. I am concerned about, however, the 
problem of the revolving door in government in general, and I have 
introduced legislation dealing with the problem in Congress specifi- 
cally, where people come back and it is not on the basis of what 
they know, but rather who they know that they are able to get ac- 
cess and influence, so I do believe it is a serious concern. 

You had mentioned in passing in your own testimony that you 
had some involvement in FCC transactions before you came to the 
Commission. Were you involved in any that had tax certificates as 
part of the 

Mr. Kennard. Yes, before I went into government, I was a com- 
munications lawyer in Washington for a dozen years or so, and like 
many communications lawyers in this town, I was involved in tax 
certificate deals both from the buyers’ and the sellers’ perspective. 

Mr. Zimmer. Is it possible for you to get us information at a later 
date in writing as far as the number of those tax certificate trans- 
actions that did involve former FCC personnel? 

Mr. Kennard. Congressman, really, I do not know if we have 
that data. Again, we do not ask for a personal dossier on people 
who come in and request tax certificates, nor do I think that we 
could actually identify every principal who was involved in one of 
these deals. 

Are you asking for information with respect to just the minority 
participants or the nonminorities who may have benefited from the 
tax certificate as well? 

Mr. Zimmer. Both. 

Mr. Kennard. Both. 

Mr. Zimmer. Because the testimony here has been that the 
nonminorities get the major benefit. 
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Mr. Kennard. Again, I don’t believe that we have all that infor- 
mation, but I will confer with the staff to see if we can provide it. 

[Refer to the responses on page 58 of this hearing.] 

Mr. Zimmer. In your initial testimony, you also said that you 
thought there was room for improvement in the program. I know 
you are constrained in some respects by the appropriations rider. 
How would you like to see the program improved? 

Mr. Kennard. Well, I think there are a number of things that 
we have done in other contexts at the Commission that would cer- 
tainly benefit the tax certificate program. One area that I think 
bears some looking at is the holding period, perhaps extending the 
1-year holding period to something longer than that. As I men- 
tioned earlier, we developed a lot more sophistication about assess- 
ing equity and minimal equity requirements, and I think that prob- 
ably bears some study. 

In some of the other areas, we have also taken a hard look at 
how options and warrants are treated and we don’t allow, for ex- 
ample, minority principals to option or sell a future interest in 
their equity in the deal. That is one area that I think bears some 
further study. 

Mr. Zimmer. Thank you. 

Do you have any studies that indicate that minority ownership 
has resulted in different programming by the stations that are mi- 
nority owned as a result of that ownership, empirical evidence 
shows that there is different programming? 

Mr. Kennard. There is actually a lot of empirical data developed 
by both government and the academic community. Probably the 
most notable one was a study that was done by the Congressional 
Research Service in 1988. With the cooperation of the FCC there 
was a survey taken of some 8,000 broadcast stations to determine 
whether there was a nexus between minority ownership and pro- 
gramming directed to a minority audience. They found a strong 
correlation between those two factors. 

Mr. Zimmer. Did that study focus on the type of ownership by 
the minority, for instance, what Mr. Kohl referred to as rent-a- 
partner situation? Was there a difference between owners that 
were only nominal owners where the vast majority of the capital 
came from nonminorities versus owners who had not only nominal 
or legal control but the majority of the equity? 

Mr. Kennard. As I recall. Congressman, the study focused on 
minority control, and they looked at stations that were, or certified 
they were, minority controlled and compared the amount of minor- 
ity oriented program developed by those stations or aired by those 
stations compared to stations that did not have minority control. 
They found that with respect to African-American stations, for ex- 
ample, 65 percent of those stations that were controlled by African- 
Americans provided significant minority programming, whereas 
only 20 percent of stations that were nonminority controlled pro- 
vided significant minority programming. Similar numbers were de- 
veloped with respect to Hispanic ownership as well. 

There have also been a number of studies to show that minority- 
owned stations tend to employ minorities in higher numbers, which 
is also an important policy goal of the Commission. 
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Mr. Zimmer. Mr. Kohl, do you have your most current estimate 
of the tax expenditure involved with this tax certificate pro^am? 

Mr. Kohl. I believe Treasury comes in at about $300 million a 
year, Joint Committee comes in at $100 million a year. 

That was, I think, referred to in the preparation of last year’s 
budget. 

Mr. Zimmer. You don’t have any more current information? 

Mr. Kohl. No. 

Mr. Zimmer. The Viacom transaction aside, you don’t have any 
reason to doubt the magnitude of those estimates? 

Mr. Kohl. I think estimates are just that and they are based on 
information available at that time. I think as new information de- 
velops and if there were an unprecedentedly large transaction to 
occur, or perhaps in light of Mr. Matsui’s observations over time, 
I think the estimates could change but I really can’t comment on 
the estimate made at that time. 

Mr. Zimmer. Do you know if your estimate takes into account the 
FCC’s recent expansion of the tax certificate program to include 
personal communications services? 

Mr. Kohl. I do not know if it does. I do think the estimate is 
prepared in consultation with the FCC, but I don’t know if it does 
or not. 

Mr. Zimmer. A final question of Mr. Kennard. I can understand 
how programming considerations would be important with respect 
to minority ownership of radio and TV. What is the social purpose 
behind the same incentives being given for personal communica- 
tions services? 

Mr. Kennard. Well, in the personal communications service, 
there again Congress mandated in the 1993 Budget Act that the 
FCC ensure that there were opportunities for four categories of li- 
censees to get into this business — ^minorities, women, small busi- 
nesses, and rural telephone companies. 

I think the concern there was that Congress was authorizing the 
FCC to conduct spectrum auctions for the first time. Prior to that, 
as you may know, the FCC gave away licenses for free, and com- 
mencing last year the FCC decided, with the authority of Congress, 
to auction spectrum for the first time. There was concern that if 
the FCC didn’t have some sort of incentives to diversify ownership 
because people were paying for licenses, they would all end up in 
the hands of the established industry giants. So it is more diver- 
sification of ownership as an economic basis as opposed to a pro- 
gramming diversity rationale. 

Mr. Zimmer. So it was a different philosophical basis, more of a 
standard set-aside, rather than to have diversity in communica- 
tions? 

Mr. Kennard. It would not have been a set-aside because the 
Congress did not mandate a set percentage of minority or women 
ownership. 

Mr. Zimmer. More like an affirmative action program then? 

Mr. Kennard. Yes. Right. 

Mr. Zimmer. Thank you. 

Mr. Levin. 

Mr. Levin. Thank you. 
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You were asked what recommendation you might have. Could I 
probe a little further than that. You mentioned several areas. You 
work with the laws and you see how they are implemented. 

Do you have any other suggestions? For example, should there 
be some changes relating to the size of the transaction, the amoiont 
of the tax advantage that would be created? 

Mr. Kennard. First, let me say that I am constrained because 
of our appropriations language in my ability to conduct here or at 
any time a wholesale reexamination of this program. All I meant 
to suggest to Mr. Zimmer was that there are differences between 
the minority ownership program that we administer here and else- 
where, and the comparison might suggest ways to improve the tax 
certificate policy. 

But to get to your specific question, I think that it is certainly 
a legitimate issue to put on the table and examine to see — ^kind of 
analyze the cost-benefit relationship between the benefits of diver- 
sity and the cost to the U.S. Treasury. 

Mr. Levin. Obviously, I don’t want to press you beyond your dis- 
cretion here and you will be very discreet about that, but I think 
I hear you. It is legitimate for this subcommittee and committee 
and the Congress to look at cost-benefit analyses which would in- 
clude taking into account the size of the transaction and how much 
that might be relevant to the benefit of the stated purposes of the 
program. 

Mr. Kennard. I think those are all legitimate questions to ask. 

Mr. Levin. Do you think from the experience within the Commis- 
sion there is legitimate reason for us to have concerns in that re- 
gard? 

Mr. Kennard. No, I really don’t because I think that by and 
large these transactions are quite small, and I think if you are 
going to ask the question of getting into the cost-benefit analysis, 
you are really talking about a handful of deals and certainly not 
the majority of tax certificate transactions. 

Mr. Levin. Well, but that I think is even more of a reason to look 
at the large ones. 

Mr. Kennard. Perhaps so. 

Mr. Levin. I will leave it at that. Thank you. 

Mr. Zimmer. Mr. Rangel. 

Mr. Rangel. Thank you, Mr. Chairman. I came here for the sole 
purpose of introducing my dear friend Percy Sutton to the Ways 
and Means Committee, but I am so fascinated by the accomplish- 
ment of this Frank Washington who seems to have been so success- 
ful in allowing viewers to get a view of all Americans, including Af- 
rican-Americans, and it seems as though he has caused quite a bit 
of disturbance among some Members of Congress, this gentleman, 
Mr. Washington. 

How many of these tax certificates have been issued to him in 
these so-called deals that we have been talking about? 

Mr. Kennard. I believe that he has participated in five such 
deals. 

Mr. Rangel. Now, in those five deals, how many of those deals 
is he the minority controller and in charge of? 
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Mr. Kennard. All five. Presumably if he received tax certificates 
in five deals, the Commission certified that he controlled all of 
those deals. 

Mr. Rangel. So he has not been a front for anybody. He has 
done what the legislature tried to do, that is, to get diversity in 
terms of the ownership of broadcasting? 

Mr. Kennard. That is correct. At the time that the FCC looked 
at his deals, they were able to certify that they were minority-con- 
trolled deals. 

Mr. Rangel. Now, most of the time that I ask questions I know 
the answer, but this time if this Frank Washington got five deals 
and he is in charge of five majority holdings — and I assume they 
are sensitive to the needs of minorities — what is the big deal about 
Viacom? 

Mr. Kennard. Congressman, I really can’t answer that question 
today because the Viacom transaction has not been filed at the 
FCC. We anticipate that it will be, based on the press reports that 
we have seen. When it is filed, the FCC will closely scrutinize it, 
as it does all the tax certificate requests, and I really don’t think 
it would be appropriate for me to prejudge what the agency would 
do or what I would do, because I may be a decisionmaker in the 
matter. 

So I really don’t think it would be appropriate for me to answer 
the question. 

Mr. Rangel. Up to now there is not a scintilla of evidence, in 
your opinion, that Mr. Washington abused the system? 

Mr. Kennard. That is correct. 

Mr. Rangel. Thank you. 

Chairman Johnson [presiding]. 'Thank you. I know Mr. Matsui 
has a question. 

Mr. Matsui. I know these gentlemen have to leave in 1 minute. 

Mr. Kennard, I am still on the control issue because I think that 
is a simificant issue. You were saying that it is an evolving matter 
as well. 

How do you determine the control? I understand that 50 per- 
cent — ^you have to have management control of programming, pro- 
gramming control, the individual minority participant. How do you 
make that determination? Is it on the four comers of the paper, the 
application that is submitted, or is there an interview process with, 
for example, TCI in this case, or how does that actually — ^how was 
that done? 

Mr. Kennard. 'Typically, the parties file the request and the FCC 
staff asks for all the documents governing the deal. The purchase 
agreement for the systems, all the various financing documents, 
the limited partnership agreement is always key; and they analyze 
those documents and invariably in the more complicated ones the 
parties come in and they are questioned by the staff, and there is 
kind of a give and take so that the FCC can understand how the 
documents work and who has control. 

Mr. Matsui. I would imagine the financial interest of the minor- 
ity applicant or participant is a consideration as well; in other 
words 

Mr. Kennard. It is typically a prime consideration, yes. 

Mr. Matsui. Sorry. 
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Mr. Kennard. It is typically a prime consideration. 

Mr. Matsui. That is interesting. So, in other words, it is — when 
you say “prime consideration,” that means that it is a — again, I am 
trying to understand this — ^it is a significant issue in terms of the 
variables that you decide before you make the determination that 
the minority participant is in fact in control of the programming, 
the hiring and firing, and members of the board of directors, the 
purchase of other outlets or whatever the issue may be. 

Is that correct? 

Mr. Kennard. That is correct. 

Mr. Matsui. So if a person has a l/260th — no, l/2600th of an in- 
vestment, that would be a significant consideration? 

Mr. Kennard. It is a little bit confusing because you have to sep- 
arate debt from equity. Often in a transaction that is fairly highly 
leveraged, a lot of the money will be coming in in the form of debt. 
You can’t really assess what the equity holdings are until you look 
at that separately from the debt. So you can’t just look at — if the 
total amount of the deal is $10 million, you can’t look at what the 
general partner’s contribution is and say it is $1 million, and it is 
a one-tenth interest. 

Mr. Matsui. I understand that, but you would have to assess 
what that individual’s debt obligation is as well. 

Mr. Kennard. Yes. That is correct. 

Mr. Matsui. If the press reports show he has a $1.3 million obli- 
gation and the other partner, limited partner, has a $2.1 billion ob- 
ligation, I would imagine that that would also be a factor in your 
ultimate determination about controlling interest as well. 

Mr. Kennard. That is right. Another thing we look at is how the 
minority principals are getting the money to put into the deal. If, 
for example, a minority principal is putting in, say, $10 million into 
a deal but borrowing it from the investors and there might be some 
restrictions in that loan agreement that effectively allow the inves- 
tor to control the minority principal, that is something we would 
not permit and would look at very closely. 

Mr. Matsui. Are these parts of the regulations? In other words, 
you have specific language in the regulation, or is this very discre- 
tionary? 

Mr. Kennard. It is based on some decisions and all the various 
tax certificates we have granted, but also internal staff guidelines 
that have been developed. 

Mr. Matsui. Are those in writing? 

Mr. Kennard. I don’t believe so. Some of them may be, but I 
would have to check on that. 

Mr. Matsui. I guess, in addition to the amount involved here, an- 
other consideration has to be — again, when you answered my ques- 
tion at the outset, it was that you have no discretion once the 
terms are complied with, it becomes a ministerial function on the 
agency’s behalf. 

On the other hand, there seems to be so much discretion built 
in, particularly if they are not in writing, that it is a discretionary 
action on behalf of the FCC. 

I guess what troubles me is that, is that a proper delegation of 
a function of the legislative branch of the government? It would be 
one thing if we are talking about 1 or 6 million dollars’ worth of 
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tax breaks, but potentially $600 million, it becomes a very, very in- 
teresting issue for us. Is that properly delegable? 

I appreciate this, and I just hope that we are going to be able 
to allow you to do some analysis and investigation of this matter. 
I appreciate the fact that you are hamstrung now because you can’t 
even give us any data or analysis as to whether this program is 
successful or unsuccessful or moderately successful because of the 
appropriations letter. 

It is a shame that a group of attorneys must have gone to the 
Senate and had this provision put in the appropriations bills over 
the last few years. 

Mr. Kennard. I hope we will have that opportunity as well. 

Mr. Matsui. Thank you. 

Chairman Johnson. I thank the panel for your input. I look for- 
ward to working with you. This represents an opportunity for us 
all, and we do need you to get back to us promptly both with the 
information that we have talked about over the course of the hear- 
ing and that you have been talking about with the staff, and also 
any recommendations you would want us to consider as a proposal 
to amend this law. 

Mr. Kennard. I’d be happy to do that. 

Chairman Johnson. Thank you. 

Chairman JOHNSON. We are going to go to the next panel and 
because of the timeframe and the fact that floor votes will conclude 
by 3 o’clock and many members have planes thereafter, we are 
going to try to move right along. 

I am sorry that the initial panels have taken so long. I apologize 
to those in the latter panels but it is our opportunity to get the fun- 
damentals firmly in mind. 

On this panel, we have Bruce E. Fein, Great Falls, Va., attorney 
in constitutional, civil rights, and telecommunications law, and 
former general counsel of the FCC; J.D. Foster, executive director 
and chief economist. The Tax Foundation; James Gattuso, vice 
president for Policy Development for Citizens for a Sound Economy; 
and Bruce R. Wilde, Esq., Rogers & Wells. 

I am going to recomize as the panel assembles, our colleague, 
Mr. Rangel, who has had the opportunity to join us for a few min- 
utes here and would like to exercise a point of personal privilege 
before he has to return to his own hearing before the Human Re- 
sources Subcommittee. 

Mr. Rangel. 

Mr. Rangel. Madam Chairlady, let me thank you for this cour- 
tesy that you have extended to me to introduce my long and dear 
friend Percy Sutton. 

When I first started getting calls from constituents that a minor- 
ity ownership in broadcasting was going to be in jeopardy, I tried 
to find out what subcommittee it was; and when I found out you 
were the chairperson, it reminded me of your freshman year here 
when one of the first pieces of lemslation that you introduced was 
a bill to provide a monument for the black patriots of the American 
Revolution. 

Since that time, I have had an opportunity to serve with you on 
problems that concern the poor, the aged, the disabled, and clearly 
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you have gained a reputation of voting for your conscience and not 
by party. 

So as we come here with the Contract With America, I am im- 
pressed that the majority party intends to save money, build eq- 
uity, and move forward to create jobs to make America more pro- 
ductive. 

One of the more interesting pieces of legislation before our sub- 
committee is the capital gains tax cut which would allow us, if 
passed into law, to be more competitive and to involve and encour- 
age savings and to create competition and to get jobs and praise 
the standard of living for all Americans. Unfortunately, the Treas- 
up^ Department gives us fibres that this is going to cost us $183 
billion over a 10-year period. Sometimes I think when I go back to 
my other subcommittee that the reformation we are going through, 
those that have the benefits of the changes, get the benefits of the 
changes; but the SSI hearings I am holding, which involve the 
aged, the blind, the disabled, which involve the children — some 
born from irresponsible parents, they would be the losers in society 
and in this subcommittee. 

But the issue before us, we don’t have to discuss the cost because 
compared to the other costs, this is about 100 million a year lost 
revenue. But we can discuss the tax policy, and that is why Mr. 
Sutton is here, because as a kid the only thing I knew about people 
who looked like me was that they sang, they danced and shuffled, 
and they made people happy; and the only thing I knew about Afri- 
cans is that if it were not for Tarzan and his significant other, why 
Africans would not be able to survive. Sadly, today, the portrayal 
I see on the news and documentary police force stories is that those 
creators of violence, of drug abuse, of irresponsible behavior, are 
really African-Americans. 

I don’t see students that work hard and achieve. I don’t see men 
and women who try to make this a better America on television. 
That is why RonaW Reagan enacted and expanded a program that 
allows us, if we are not in the rooms to make the decisions as to 
what goes into the newspapers, if we are not there to make the de- 
cision as to what really goes on television, at least we should have 
a better-than-equal chance to be able to display all of America. I 
am a drum major for America; no country in the world would allow 
a poor guy like me from Lenox Avenue to even dream about sitting 
on this august subcommittee. 

But, Mr. Sutton is, too. Mr, Sutton can trace his ancestry to slav- 
ery. He can say that he served as a fighter pilot in the U.S. Air 
Force and he was a lawyer for the poor, a civil rights leader. I 
might admit that the reason I care for him the most is that as he 
succeeded in politics, he made certain to look back and bring me 
along behind him — long behind him, but I was brought up, too. 

He left as the chief executive elected official of the Borough of 
Manhattan — which some of us think is New York City, but it is 
not — and went into the broadcasting business to make us feel so 
proud that if we couldn’t get on every station, at least we would 
be heard on his station. Owners, minority owners, Asian minority 
owners, all look to him as what can be done in America if given 
an opportunity. 
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So with you as the Chair and with witnesses like this, I feel pret- 
ty secure I can go back and try to protect those people who have 
nobody to testify for them. 

Thank you, Madam Chairperson. 

Chairman Johnson. Thank you very much, Mr. Rangel. It has 
been a pleasure to have you here for a few minutes. I appreciate 
your appearing to introduce your longtime friend and also to speak 
in support of affirmative action efforts. We both know what a dif- 
ference they have made in the communications industry, without 
question. If you are not in the room, your perspective is not going 
to be heard by others. 

So we do now see on programs like “Wall Street Week” as many 
black economists as white economists, as many women economists 
as men economists, so we are changing the world, and enlightened 
public policy is a part of that. 

As I said in my opening remarks, this hearing is not aimed at 
the underlying policy of minority preference. It is aimed at an eval- 
uation of the wise use of tax dollars. Part of our concern has been 
raised because unlike in the distressed sale policy of the FCC 
where the minority purchaser benefits because they get the asset 
at a lower cost, under this policy as it has evolved, the minority 
purchaser is not necessarily helped and may not necessarily have 
the voice and control the law requires. 

I do think it is very interesting it has come out so clearly in this 
hearing that rather arbitrary legislation impeded the natural de- 
velopment of a sound policy in this area; and I am very pleased 
that there is going to be the opportunity for the FCC and the 
Treasury Department and this subcommittee to work together to 
make sure that abuse is not a problem, but that opportunity is the 
consequence. 

So we look forward to your input as we move along. Thank you. 

Mr. Rangel. Let me join with you in that effort to make certain 
that we reach the objectives that the Congress wanted. 

Thank you so much. Madam Chairman. 

Chairman Johnson. First, we will have Bruce Fein. 

STATEMENT OF BRUCE E. FEIN, ESQ., GREAT FALLS, VA., AND 

FORMER GENERAL COUNSEL, FEDERAL COMMUNICATIONS 

COMMISSION 

Mr. Fein. Thank you. Madam Chairman, and members of this 
subcommittee. 

The racism fostered by the tax certificate policy of the Federal 
Communications Commission under section 1071 of the Internal 
Revenue Code is thoroughly pernicious and should be prohibited by 
Congress. 

Chief Justice Harlan Fiske Stone lectured in Hirabiyashi v. Unit- 
ed States that “Distinctions between citizens solely because of their 
ancestry are by their very nature odious to a free people whose in- 
stitutions are founded upon the doctrine of equality.” 

On that score, the Chief Justice was echoing the stirring words 
of Justice John Harlan penned as a dissent in Plessy v. Ferguson, 
“In view of the Constitution, in the eye of the law, there is in this 
country no superior, dominant, ruling class of citizens.” There is no 
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caste here. Our Constitution is colorblind and neither knows nor 
tolerates classes among citizens. 

In respect to civil rights, all citizens are equal before the law. 
The humblest is the peer of the most powerful. The law regards 
man as man and takes no account of his surroundings or of his 
color when his civil rights, as guaranteed by the supreme law of 
the land, are involved. 

Martin Luther King is heralded for his “I have a dream” speech 
in which he blessed the principle that “a person should be judged 
by the content of his character not by the color of his skin.” 

Congress itself has embraced the consensus of that rainbow coali- 
tion of civil rights deities in prohibiting any racial discrimination 
in the making of private contracts under 42 United States Code 
1981. Senator Trumbell, sponsor of the bill, explained, “This bill 
applies to white men as well as black men. It declares that all per- 
sons in the United States shall be entitled to the same civil rights, 
the right to the fruit of their own labor, the right to make con- 
tracts, the right to buy and sell. The very object of the bill is to 
break down ml discrimination between black men and white men.” 

The tax certificate policy of the Federal Communications Com- 
mission makes a mockery of equal justice and the constitutional 
imperative of color blindness. It rewards sellers of broadcast prop- 
erties with lavish tax savings if the purchaser satisfies racial or 
ethnic criteria reminiscent of apartheid. In other words, the FCC 
bribes sellers to discriminate against buyers whose only sin is to 
have been bom white. That bribery is an insult to the venerable 
standard of color blindness enshrined in both the Constitution and 
Federal statutes. 

The justification for the racially discriminatory bribery is not 
help for the disadvantaged. If that were the case, buyers would be 
required to show disadvantage and there would be no color bar to 
eligibility. Neither is past racial discrimination a justification. If 
that were the case, the beneficiaries would be required to dem- 
onstrate they have been so victimized, and whites who have suf- 
fered from discrimination would not be excluded. Nor can the tax 
bribe be justified by enriching program diversity. Purchasers are 
not required to promise or implement programming changes; politi- 
cally correct skin color, or ethnicity, simpliciter is sufficient to trig- 
ger the tax benefits of section 1071. 

Within the human breast the craving for profit is colorblind. It 
thus wars with intuition and experience to assert that the race or 
ethnicity of a broadcaster is pivotal to programming content. Pro- 
gramming is driven by profitability, thus Hallmark Cards did not 
revamp the programming of stations purchased from Hispanic own- 
ers in markets with substantial percentages of Hispanic viewers. 

The FCC itself has never been able to document any correlation 
between broadcast ownership and programming content. The rea- 
son for the failure is simple, there is no such thing as a ^lack,” 
“Hispanic,” “Asian” or other racially or ethnically identifiable view- 
point except perhaps in the eyes of racists. 

Blacks in the United States, for instance, are emphatically not 
ideologically fungible. Associate Justice Clarence TTiomas holds 
views sharply discrepant from Jesse Jackson and Barbara Jordan; 
the views of Gary Franks clash sharply with many in the Congres- 
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sional Black Caucus. Tom Sowell’s views are not the echoes of Ben- 
jamin Hooks or Louis Farrakhan, and black ideolomcal pluralism 
is no novelty. Booker T. Washington and W.E.B. Dubois were ideo- 
logical antagonists for long years around the turn of the last cen- 
tury. 

Ward Connerly, a black California businessman on the Board of 
Regents of the University of California, recently voiced objection to 
affirmative action programs as inequitable and unfair to certain 
people. He also expressed chagrin at the reflex encouraged by af- 
firmative action to be viewed first and foremost as a member of a 
racial group rather than as an individual. Do Mr. Conner’s opin- 
ions reflect a black viewpoint in the mind of the FCC? 'I’o assert 
existence of such a viewpoint is to portray racial stereotyping that 
is more to be denounced than imitated. 

Chairman Johnson. Your time has expired — I am sorry — ^be- 
cause we have so many panelists. 

Mr. Fein. I think this is important, if I could say, it was Justice 
Clarence Thomas who recently voiced, I think, disgruntlement with 
the racial stereotyping encouraged by the idea that blacks think 
alike and therefore they can either be gerrymandered or treated as 
alike for diversity purposes. 

I have gone on in my testimony to suggest that in my judgment, 
it is dubious under one Supreme Court decision, the Metro Broad- 
casting case, that the current composition of the Court would up- 
hold the section 1071 racial preference program as constitutionally 
sufficient. There is, I think, a clear pronouncement by the U.S. Su- 
preme Court that simply to increase representation of minorities in 
any profession or occupation for the sole purpose of increasing rep- 
resentation is not constitutionally satisfactory. 

Let me conclude very quickly here. 

The fact that tax certificate policy elicits hallelujahs within the 
business community is not surprising. It is a coveted tax avoidance 
device, and when money is at stake. Constitution or moral prin- 
ciples receive short shrift from the typical businessman. I do not 
recall that businessowners played heroic roles in the ugly days of 
Jim Crow, the Freedom Riders, and Bull Conner’s dogs and horses. 

Putting aside its constitutional deficiencies and entrenchment of 
racism, section 1071 seems a wildly profligate tool for advancing 
policies of the FCC. There is no limit on the amount of tax savings 
for racially favored transactions. 

Chairman Johnson. I really do have to ask you to conclude, Mr. 
Fein. 

Mr. Fein. Yes. 

Chairman Johnson. Your entire testimony will be placed in the 
record and it will be available for review by the members. 

Mr. Fein. I understand. 

I think the reason why this kind of approach to entrusting to 
agencies the authority to give tax certificates is exceptionally un- 
warranted and unwise is because the Commission has not been 
asked, like other agencies, to recover the tax revenues lost through 
their own administration of the program. That is why I think it 
has — I think, extravagantly expanded the program beyond broad- 
cast into cable and without, in my judgment, any clear direc- 
tive from Congress. 
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In sum, in my judgment, section 1071 is twice cursed, fosters ra- 
cial polarization and stereotyping, and promotes fiscal profligacy in 
an era of austerity. 

[The prepared statement follows:] 
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STATEMENT OF BRUCE FEIN 

FORMER GENERAL COUNSEL OF THE FEDERAL COMMUNICATIONS COMMISSION 
AND ASSOCIATE DEPUTY ATTORNEY GENERAL 


Hs. Chairperson and Members of bhe Subcommittee: 

The racism fostered by the tax certificate policy of the 
Federal Coniuunications Comnission under section 1071 of the 
Internal Revenue Code is thoroughly pernicious and should be 
prohibited by Congress. Chief Justice Harlan Fiske Stone lectured 
in Hirabiyashi v. United states (1943) that: "Distinctions between 
citizens solely because of their ancestry are by their very nature 
odious to a free people whose institutions are founded upon the 
doctrine of equality." On that score, the Chief Justice was 
echoing the stirring words of Justice John Harlan penned as a 
dissent in Piessy v. Ferguson (1896): "[IJn view of the 
Constitution, in the eye of the law, there is in this country no 
superior, dominant, ruling class of citizens. There is no cast 
here. Our Constitution is color-blind, and neither knows nor 
tolerates classes among citizens. In respect of civil rights, all 
citizens are equal before the law. The humblest is the peer of the 
most povef ul . The lav regards man as man, and takes no account of 
his surroundings or of his color when his civil rights as 
guaranteed by the supreme law of the land are involved." And 
Martin Luther King is heralded for his "I have a dream" speech in 
which he blessed the principle that a person should be judged by 
the content of his character not by the color of his skin." 

Congress has embraced the consensus of that rainbow coaltion 
of civil rights deities in prohibiting any racial discrimination 
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in the making of private contracts under 42 U.S*Code 1981. Senator 
Truabell explained: "[T]his hill applies to white men as well as 
black men. It declares that all persons in the United States shall 
be entitled to the same civil rights, the right to the fruit of 
their own labor, the right to make contracts, the right to buy and 
sell...[T)he very object of the bill is to break down all 
discrimination between black men and white men,'* 

The tax certificate policy of the Federal Coimnunications 
Commission makes a mockery of equal justice and the constitutional 
imperative of color-blindness. It rewards sellers of broadcast 
properties with lavish tax savings if the purchaser satisfies 
racial or ethnic criteria reminiscent of apartheit. In other words, 
the F.C.C. bribes sellers to discriminate against buyers whose only 
sin is to have been born white. That bribery is an insult to the 
venerable standard of color-blindness enshrined in the Constitution 
and section 1981. 

The justification for the racially discriminatory bribery is 
not help for the disadvantaged. If that were the case, buyers 
would be required to show disadvantage and there would be no color 
bar to eligibility. Neither Is past racial discrimination the 
justification. If that were the case, the beneficiaries would be 
required to demonstrate that they have been so victimized, and 
whites who have suffered from discrimination would not be excluded. 
Nor can the tax bribe be justified by enriching programming 
diversity. Purchasers are not required to promise or implement 
programming changes; politically correct skin color or ethnicity. 
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simpllciter, is sufficient to trigger the tax benefits of section 
1071 . 

within the human breast, the craving for profit is color- 
blind. It thus wars both with intuition and experience to assert 
that the race or ethnicity of a broadcast owner is pivotal to 
programming content. Programming is driven by profitability; thus, 
Hallmark Cards did not revamp the programming of stations purchased 
from Hispanic owners in markets with substantial percentages of 
Hispanic viewers. The F.C.C- itself has never been able to 
document any correlation between broadcast ownership and 
programming content. The reason for the failure is simple; there 
is no such thing as a "black,” "Hispanic,” "Asian," or other 
racially or ethnically identifiable viewpoint, except perhaps in 
the eyes of raciste. Blacks in the United States, for instance, 
are emphatically not ideologically fungible. Associate justice 
Clarence Thomas holds views sharply discrepant from those of Jesee 
Jackson and Barbara Jordan. The views of Congressman Gary Franks 
clash with many in the Congressional Black Caucus. Tom Sowell's 
views are not echoes of Benjamin Hooks or IjOuIb Farrakhan. And 
black ideological pluralism is no novelty. Booker T. Washington 
and W.£.B. Dubois were Ideological antagonists for long years 
around the turn of the last century. 

Ward Connerly, a black California businesBinan on the Board of 
Regents of the University of California, recently voiced objection 
to affirmative action programs as inequitable and unfair to certain 
people. He also expressed cbagrln at the reflex encouraged by 
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af f inoative action to be viewed first and foremost as a member of 
a racial group, rather than as an individual. Do Mr. Connerly's 
opinions reflect a “black" viewpoint in the mind of the F.C.C.? 

To assert the existence of such a viewpoint is to betray 
racial stereotyping that is more to be denounced than imitated. 
To paraphrase the eloquence of Justice Clarence Thomas in Holder 
V, Hall (1994), the programming assumptions behind the F.C.C.'s 
section 1071 tax certificate policy "should be repugnant to any 
nation that strives for the ideal of a color-blind Constitution." 
They presume all blacks think alike. There may be better ways to 
inflame race relations, but if there are, they do not readily come 
to mind. 

It is arguable that the tax certificate policy would pass 
constitutional muster under the Supreme Court's narrow 5-4 
precedent in Metro Broadcasting v. F.C.C. (1990), But three 
members of the Metro majority have since departed the High Court, 
and I believe that the precedent is destined for overruling. In any 
event, a racist policy that passes constitutional scrutiny is still 
repugnant and should not be tolerated. That is a lesson the nation 
learned from its odious treatment of loyal citizens of Japanese 
ancestry during World War 11 which received the constitutional 
blessing of the Supreme Court. Congress later made partial amends 
for the racism in the Civil Liberties Act of 1988 which granted 
520,000 to the victims or their families. 

It seems clear under the Supreme Court's ruling in Regents of 
University of California v, Bakke (1978) that the F.C.C.'s tax 
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ceertificate policy cannot be constitutionally justified by a 
desire to increase minority ownership of broadcast properties, 
without more. As Justice Lewis Powell elaborated in Bakke, to seek, 
some specified percentage of a particular group in a student body, 
occupation or otherwise “merely because of its race or ethnic 
origin. . .must be rejectd...as facially Invalid. Preferring members 
of any one group for no reason other than race or ethnic origin is 
discrimination for its own sake. This the Constitution forbids." 

The fact that the tax certificate policy elicits hallelujahs 
within the business community is unsurprising. It is a coveted tax 
avoidance device, and when money is at stake constitutional or 
moral principles receive short-shrift from the typical businessman. 
I do not recall that business owners played heroic roles during the 
days of Jim Crow, the Freedom Riders and Bull Conner's dogs and 
hoses. 

Finally, putting aside its constitutional deficiences and 
Gntrenchmant of racism, section 1071 seems a wildly profligate tool 
for advancing policies of the F.C.C. There is no limit on the 
amount of tax savings for a racially favored transaction; indeed, 
neither the F.C.C. nor the Department of Treasury makes any effort 
to calculate the tax loss of a section 1071 sale. Thus, the 
section probably confers monetary benefits vastly exceeding the 
amount needed to catalyze a sale to a minority-controlled 
investment group. The gold-plated tax certificate of Viacom is 
exemplary. 

The prodigality of the F.C.C. under section 1071 is 
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predictable. The Commission is not tasked to discover new sources 
of revenue to offset section 1071 tax losses, unlike Congress. 
When the cost to the P.C.C. of granting tax certificates is zero, 
a healthy incentive for frugality is lost. That seems at least a 
partial explanation of the Commission's extension of section 1071 
to cable properties in the face of statutory language confining its 
scope to "radio broadcasting stations." The section is an 
extravagance that the nation cannot afford when cries for a 
balanced federal budget is the voice of the people. 

In sum, section 1071 is twice-cursed: it fosters racial 
polarization and stereotyping; and, it promotes fiscal 
profligacy. 
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Chairman Johnson. Thank you. 

Next is Mr. Foster. 

STATEMENT OF J.D. FOSTER, PHJD., EXECUTIVE DIRECTOR 
AND CHIEF ECONOMIST, TAX FOUNDATION 

Mr. Foster. Thank you, Madam Chairman. I am J.D. Foster; I 
am the executive director and chief economist of the Tax Founda- 
tion, a nonprofit, nonpartisan research and education organization. 

I am going to restrict my remarks to the economic aspects of this 
issue and leave the debate about social and communication policies 
to others more qualified. I am not going to try and argue for or 
against the program or any changes to the program. I intend sim- 
ply to present the underl3dng economics as best I have been able 
to determine them. 

The situation is this, as I understand it: We have a transaction, 
specifically, the sale of a broadcast facility; and as the result of the 
sale, the FCC has authority to give tax relief intended to benefit 
the seller or buyer. In this case, the form of the relief is not par- 
ticularly relevant; the question is really whether the tax relief can 
be justified on economic pounds. 

A fundamental tenet of good tax policy is that taxation should be 
neutral and should not micromanage the economy. Tax neutrality 
is important because when taxes distort how resources are em- 
ployed, the result is almost always lower wages, fewer jobs, and 
lost output. The Federal tax system is replete with nonneutralities, 
and some impose a very heavy tax burden on the economy, such 
as the tax burden on savings. However, others are much narrower, 
such as the FCC tax certificate program, the subject of this hear- 

f'hese certificates allow the taxpayer to reduce or defer capital 
gains tax liability, in general, and in most cases the taxation of 
capital gains is highly distortionary. There is a direct tax on cap- 
ital, reducing the incentive to save and invest, and broad-based re- 
ductions in the base improve the neutrality of the Tax Code. Tar- 
geted reductions in the capital gains improve neutrality of the sys- 
tem by reducing distortion against savings and investment. On the 
other hand, targeted reductions distort allocation of capital by 
shifting capital to tax-favored uses. 

In general, such a targeted tax benefit is only warranted on eco- 
nomic grounds if it compensates for particular shortcomings in the 
marketplace, called an externality. Increasing minority ownership 
of broadcast facilities is a social poli(^ and not a response to an 
economic externality. Therefore, the FCC tax certificate program is 
an instance of micromanagement of the economy which cannot be 
supported on the basis of the need to offset a peculiar economic 
condition. 

Another possible economic justification has to do with private 
property rights. I think this probably goes back to the history of 
the original FCC program. To the extent FCC policy results in the 
involuntary sale of a broadcast facility, even if at fair market price, 
some form of compensation is appropriate. Thus, whenever the 
FCC requires the sale of a facility and the transfer is purely vol- 
untary, then the tax benefits conferred by the tax certificate could 
be considered an appropriate form of compensation. 
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The problem, however, is that the tax benefit is only partly en- 
joyed by the seller of the asset. In the marketplace, since buyer and 
seller are both aware of the possible tax benefit, the value is con- 
sidered by both parties in establishing a sales price. 

For example, suppose the value of a facility in the absence of the 
tax certificate was $50 million and the value of the certificate is $5 
million. The final sales price could fall anywhere between $45 and 
$50 million, depending on which side gets most of the tax benefit. 
The share of the benefit enjoyed by each party will vary by case, 
but it is almost certain that in every case there will, in fact, be a 
sharing. Therefore, the just compensation argument supports the 
program only to the extent the entire benefit of the tax is conferred 
on the sellers of the facilities since it is their loss of control of the 
asset which justifies the benefit. 

Therefore, it appears that this program is either largely or en- 
tirely a tax subsidy to the transfer of an asset — in this case, the 
broadcast facility — and therefore, the program is equivalent to any 
other designed to benefit a special interest such as our financial 
markets or merchant shipping subsidy, except the beneficiary 
group is determined by race or gender rather than industrial classi- 
fication. 

Many Federal programs ultimately have a significant rent seek- 
ing quality, that being the expression for actions of an individual 
or group that seeks a special benefit from the government. Whether 
a particular group should be granted a special benefit is again a 
social policy and not an economic policy. Common sense, however, 
provides a simple test of the extent to which a program has a sig- 
nificant rent-bestowing character; who favors the program and do 
they receive a financial benefit from the program? In the case of 
the FCC tax certificate, this hearing and the testimony given offers 
the clearest evidence of who may be rent seeking. 

In conclusion, the program to expand minority ownership of 
broadcast facilities reflects three policy decisions, the first of which 
is to increase the number of minority-owned broadcast facilities 
and, as such, is almost entirely a social policy. 

The second is to compensate the former owners of the facility for 
the loss of control of their property when the sale is made involun- 
tarily. This compensation, however, only arises to the extent the 
purchase price of the facility is not reduced to reflect a sharing of 
the tax benefit. 

The third policy reflected is to subsidize the purchase of broad- 
cast facilities through shared tax benefits granted by the certifi- 
cates. There is no economic justification for such a subsidy pro- 
gram, which, like all attempts to subsidize or penalize economic ac- 
tivities, distorts the allocation of precious resources. 

Therefore, the subsidy, too, must be regarded purely as a social 
policy decision. 

Thus, I conclude that the policy is a social policy which carries 
a cost in the form of a tax distortion; and the political question and 
not the economic question is whether the price is worth what you 
are getting for the policy. 

Chairman Johnson. I think you phrased it very well, Mr. Foster. 

[The prepared statement follows:] 
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Statement of 


J.D. Foster, Ri.D. 

Executive Director and Chief Economist 
Tax Foundation 
on 

The Economics of Section 1071: The FCC Tax Certificate Program 
January 27, 1995 


Madam Chairwoman and Members of the Committee, my name is J.D. Foster and I 
am the Executive Director and Chief Economist of the Tax Foundation. The Tax Foundation 
is a non-profit, non-partisan research and public education organization that has been 
monitoring fiscal policy at all levels of government since 1937. I would like to emphasize to 
the Committee that the Tax Foundation is not a "grass-roots" organization, a trade 
association, or a lobbying organization. We do not take positions on specific legislation or 
legislative proposals. Our goal is to explain as precisely and clearly as we can the current 
state of fiscal policy and the consequences of particular legislation in the light of specific tax 
principles so that you, the policy makers, may make informed decisions. 

I appreciate the opportunity to appear before you today to discuss Section 1071 of the 
Internal Revenue Code which allows the Federal Communications Commission (FCC) to 
grant tax relief with respect to the sales of radio, television, and other properties under 
certain circumstances. This demonstrates, I think, that even at a time when such fiscally 
colossal issues like a balanced budget amendment and the "Contract with America" dominate 
our attention, there remain many important issues that should not be neglected, even though 
they may never appear above the fold on the morning paper. I commend the Committee for 
caking the time to address this issue. 

Madam Chairwoman, I will restrict my remarks to the economic aspects of this issue 
and leave the debate about the social and communications policy to others more familiar with 
those aspects. It is not my purpose today to argue in favor of or against the program, or for 
or against any changes in the program, but rather to present its underlying economics as best 
as I have been able to determine them. 

The FCC Tax Certificate Program 

Under Section 1071, the FCC has the authority to grant a tax certificate to the former 
owners of certain broadcast facilities when the sale or exchange of those facilities is certified 
by the FCC "to be necessary or appropriate to effectuate a change in a policy of, or the 
adoption of a new policy by, the Commission with respect to the ownership and control of 
radio broadcasting stations..." Since 1978, the FCC has used this provision as a tool for its 
announced policy of promoting minority ownership of broadcast facilities. The tax certificate 
gives the taxpayer the right to elect to treat the sale or exchange as an involuntary conversion 
under Code Section 1033. The tax benefit generally is to allow the former owner to defer 
the realization of capital gain on the sale or exchange of the asset if the proceeds from the 
sale are used to purchase similar property. To the extent the taxpayer does not utilize the 
involuntary conversion rules, the capital gain resulting from the sale or exchange of the asset 
shall nevertheless not be recognized, if the taxpayer so elects, because the taxpayer may 
reduce the basis for determining gain or loss on sale or exchange of property if the property 
would qualify for depreciation under I.R.C. Section 167. 
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Tax Neutrality 

Madam Chairwoman, when it was founded some 58 years ago the Tax Foundation 
established six Principles of Taxation to guide its analysis. One of these principles was that 
the tax code should not be used to micro-manage the economy. That is, the tax code should 
be as neutral as possible with respect to economic decision making. Tax neutrality is 
important because when taxes distort how resources are employed, the net result is almost 
always a lowering of wages, fewer jobs, and lost ou^ut. TTius, a non-neutral tax removes 
resources from the private sector in two ways: through the collection of the tax itself and 
through the income lost because of the mis-allocation of resources— what is called the 
deadweight loss. 

Border tariffs offer a classic example of the de^weight loss from taxation. Tariffs 
are external taxes and, as such, distort the prices of foreign goods and services relative to 
domestic goods and services, thereby distorting the allocation of domestic resources like 
capital and labor. The history of modem trade policy is a nearly continuous effort to reduce 
tariffs because to do so results in an expansion of trade and an expansion of national output 
through the more productive use of resources. 

Another example of a non-neutral tax and its deadweight loss involves the taxation of 
capital. Some states, for example, impose a specific tax on plant and equipment located 
within the state. These taxes on real capital reduce the amount of capital employed. 
Consequently, the workers in those states have less capital with which to work. We know 
that workers are generally paid more as the tools they work with improve (a fisherman 
generally will catch more fish with a net than with a single line, for example), so one 
consequence of this tax is that wages in these states are depressed relative to what they would 
otherwise be. 

The federal tax system is replete with non-neutralities, almost all of which result in 
less output, fewer jobs, and lower wages. Some of these, such as the heavy tax burden on 
saving, are very broad in application and carry steep price tags. Others are much narrower, 
such as the FCC tax certificates which are the subject of this hearing. 

It is important to note that there are occasions when the tax code is non-neutral by 
design. In many instances, the underlying policy is an attempt to address an economic 
externality through the tax code. An extem^ity arises when Uie individuals involved in an 
activity arc unable to enjoy all the economic benefits or do not bear all the economic costs of 
an activity. An example of the form^ would be a software manufacturer whose products are 
pirated; an example of the latter would be a restaurant which has a band that plays music so 
loud that it drives away customers from the restaurant next door. 

The Research and Experimentation Tax Credit exemplifies a lax provision enacted in 
recognition of a positive externality. Even with patent and copyright protection, many of the 
economic benefits that follow from R & E activity cannot be captured through product sales 
or pricing by the company doing the work. As a result, a lower level of R & E activity is 
performed than would be socially desirable. This is an externality which the tax credit seeks 
to offset. 

There are also many examples of taxes imposed to address negative externalities. 

One such is the gasoline excise which attempts to force the users of gasoline to pay for the 
amount of the resource they consume through the product’s price, but also for the economic 
cost of the pollution that is thereby generated through the gasoline excise. 

To summarize, through its non-neutralities the current lax code severely distorts the 
allocation of national resources, thereby reducing output, wages, and employment. While 
most of the non-neutral provisions in the tax code are the by-products of other policy choices 
(a desire for a progressive tax system, the choice of income as a tax basis, and so forth), 
some are deliberate attempts to use the tax code to capture economic externalities. Good tax 
policy should seek to eliminate the former and to target the latter most carefully. 
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The Taxation of Capital Gains 

In general and in most cases, the taxation of capital gains is highly distortionary. 
Exc^t in instances in which the capital gain arises directly as a result of reinvesting income, 
such as corporate retained earnings, the capital gains tax is a levy on capital and not on the 
income accruing to capital. As a direct tax on capital, the capit^ gains tax reduces the 
incentives to save and invest. Therefore, broad-ba^ reductions in the tax improve the 
neutrality of the tax code. 

The capital gains tax can be reduced in three ways: by reducing the tax rate which is 
applied to taxable gains, by reducing the amount of a taxable gain that is subject to tax 
(either through a percentage exclusion, by indexing the basis for inflation, or by a simple 
increase in the basis), or by allowing the taxpayer to defer the recognition of the capit^ gain. 
Deferral arises most notably when home owners sell one home and buy another, though it 
also arises in private saving arrangements such as Individual Retirement Accounts. The 
deferral of tax is one of the tax benefits conferred on qualifying sales of broadcast stations. 

A step-up in basis, which occurs in the tax code most notably in levying the estate tax, is a 
second tax benefit recipients of FCC tax certificates enjoy. 

Targeted reductions in the capital gains tax on the one hand improve the neutrality of 
the tax system by reducing the distortion against saving and investing. On the other hand, 
however, target^ reductions in the capital gains tax can distort the allocation of capital by 
shifting capital to tax-favored uses. In general, such a targeted tax benefit would generally 
only be warranted on purely economic grounds if it were used to offset some externality as 
discussed above. 

To the extent the FCC tax certificate program is attempts to capture an externality, 
and in this regard is similar to attempts to address other externalities such as polluting 
emissions, it must be recognized that the program seeks to address a social condition and not 
an economic externality , in which case economic arguments do not apply. Increasing 
minority ownership of broadcast facilities is social policy and not a response to an economic 
externality. Lacking any externality aspects, therefore, the FCC tax certificate program 
represents an instance of micro-management of the economy which cannot be supported on 
the basis of the need to offset an anomalous economic condition. 

Property Rights and the Certificate Program 

Property rights are the very backbone of our economic system. Much of our judicial 
system exists to protect private property from confiscation or loss of value through the 
actions of either individuals or governmental entities. Whenever an individual believes his or 
her private property can be taten without due process and just compensation, their economic 
energy and vit^ity diminishes. 

The FCC lax certificate program is intended, in part, to diversify ownership of 
broadcast facilities to encourage greater minority control. To the extent this government 
policy goal results in the involuntary sale by private individuals of broadcast facilities to any 
other party, even if at a fair-market price, some form of compensation is appropriate. Thus, 
in any case where the FCC requires that a private individual or group sell a broadcast 
facility, for whatever reason, to another individual or group, and the transfer is truly 
involuntary, then the tax benefits conferred by the FCC lax certificate program could be 
considered an appropriate form of compensation. 

Sharing The Benefit 

The tax benefits are conferred on the former owners of broadcast facilities by the 
FCC tax certificate in the sense that the tax benefits are theirs to claim. In the marketplace, 
since both the buyer and the seller are aware of the possible tax benefit, the value of the 
benefit will be considered by both parties in establishing the sales price. For example, 
suppose the value of a broadcast facility in the absence of capital gains tax deferral is $50 
million, and that the value of the deferral to the seller is deemed to be $5 million. The final 
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sales price could fall, therefore, anywhere between $45 million, in which case the buyer gets 
the full benefit of the deferral, or $50 million in which case the seller gets the full benefit. 
The share of the benefit enjoyed by the seller and the buyer will vary case-by-case, but, it is 
likely that in nearly every case both the buyer and the seller will enjoy some portion of the 
tax deferral benefit. 

Therefore, the argument that the FCC tax certificate is just compensation for the 
involuntary nature of the sale or exchange, to the extent it was in fact involuntary, supports 
the program only to the extent the entire benefit of the tax is conferred on the sellers of the 
broadcast facilities since it is their loss of the control of the asset which has given rise to the 
need for the benefit. However, since in most marked it is not possible to guarantee the 
entire amount of the tax benefit will be retained by the former owner, the tax benefit loses its 
character of compensation for involuntary conversion and becomes a simple subsidy to the 
new owners. 

Rent-Seeking and the FCC Tax Certificate 

The foregoing discussion leads to the conclusion that the FCC tax certificate program 
can only be justified on economic grounds in those cases in which the sale of the broadcast 
facility is truly involuntary and in which the entire tax benefit is enjoyed by the seller of the 
facility. In the absence of any other economic rationale, the tax certificate program becomes 
the equivalent of any number of subsidy programs designed to benefit some special interest. 

In other words, except under the narrow conditions described above (involuntary conversion 
and seller beneficiary), as an economic matter the FCC tax certificate program becomes 
indistinguishable from farm subsidies or merchant shipping subsidies, except that the 
beneficiary group is determined by racial rather than by industrial classification. 

There are many federal programs which ultimately have a significant rent-seeking 
quality. (Rent seeking is the economic expression for the Elions of any individual or group 
that seeks special benefits from a governmental entity). Strictly speaking, whether a 
particular group should be granted special benefits a matter of social policy, rather than 
economic policy, and to this extent outside the purview of economic analysis. 

Common sense provides a simple test, however, of the extent to which a program has 
a significant rent-bestowing character. This test is unnecessary in most cases since, like farm 
subsidies, it is easy enough to determine who the rent seekers are, namely the farmers. In 
the case of the FCC tax certificate program, however, the existence and definition of the 
rent-seekers is less clear and so the test is more helpful. 

The simple rent-seeking test is this: Who favors the program and do they receive a 
financial benefit from the program? In the case of the FCC tax certificates, this hearing and 
the testimony given may offer the clearest evidence of who may be rent-seeking, a matter I 
will leave to the Committee to decide. 

Conclusion 

The FCC tax certificate program to expand minority ownership of broadcast facilities 
reflects three policy decisions. The first is to increase the number of minority owned 
broadcast facilities and, as such, is almost entirely a social policy. The second policy is to 
compensate the former owners of the facility for the loss of control of their property when 
the sale was made involuntarily. This compensation arises, however, only to the extent that 
the purchase price of the facility is not reduced to reflect a sharing of the tax benefit between 
purchaser and seller. 

The third policy reflected by the program is to subsidize the purchase of broadcast 
facilities through the shared tax benefits granted by the tax certificates. There is no 
economic justification for such a subsidy program which, like all attempts to subsidize or 
penalize particular economic activities, distorts the allocation of precious resources. 

Therefore, the subsidy, too, must be regarded purely as a social policy decision. 
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Chairman Johnson. Mr. Gattuso, I would appreciate if you could 
focus your remarks very tightly so that we could dismiss this panel 
before we have to leave to vote in about 10 minutes. 

STATEMENT OF JAMES GATTUSO, VICE PRESIDENT, POLICY 
DEVELOPMENT, CITIZENS FOR A SOUND ECONOMY 

Mr. Gattuso. I will do my best. 

Thank you for inviting me here today. I am James Gattuso, vice 
president, Policy Development at Citizens for a Sound Economy, a 
250,000-member nonpartisan, nonprofit consumer advocacy group 
that promotes market-based solutions to public policy problems. 

I want to first summarize the points I want to make. 

I believe the FCC’s tax certificate program is a failed program. 
It has benefited the rich and well-connected, not the disadvan- 
taged. It has failed to increase diversity in programming. It raises 
some troubling questions regarding the government’s role in mat- 
ters of speech. 

First, the beneficiaries of this program are not people whom one 
usually thinks of as being in need. Rather, the individuals who 
benefit from the current FCC program are those who already have 
substantial resources or connections. Simply put, the poor do not 
buy communications companies. Those who have been beneficiaries 
of this program include not only large colorations such as Viacom, 
but also include individuals such as Bill Cosby, outfielder Dave 
Winfield, and even talk show host Oprah Winfrey. These are not 
people trapped by economic disadvantage or their ethnic heritage. 
They are not people who require compensation for past wrongs. 
They are not people the American taxpayers should be asked to 
help. Yet these are the types of people who have benefited the 
most. 

There is also little evidence this program has increased diversity 
in programming. The FCC’s policy is based on the premise that 
change in ownership will lead to a change of programming. The 
evidence for such a connection is tenuous at best. Common sense 
tells us the demands of consumers, not the owner, is the primary 
determinant of programming. 

Madam Chairman, communication executives are business peo- 
ple; regardless of color, race, or ethnicity, they provide program- 
ming that generates the largest profits. Conversely, white-owned 
firms can and do offer diverse programming when that is what con- 
sumers demand. 

I would like to mention one well-known example of this, the 
growing Fox Network. This network owes much of its success to its 
ability to attract minority audiences. Several of its shows now rank 
in the top ranks of black viewership, for example. Fox’s diverse pro- 
gramming is not due to any government pro^am, but instead to 
a recognition of the economic benefits of providing what consumers 
v/ant to see. This issue is discussed in more detail in my written 
statement. 

I would like to point out, however, that more information would 
be available on this point but for Congress itself Several years ago 
when the FCC decided to research this matter. Congress forbade 
it from acquiring the information. I understand it has continued 
that prohibition every year thereafter. 
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The FCC policy also has some serious First Amendment implica- 
tions. How did the FCC determine that the term “minorities” 
should be limited to blacks, Hispanics, American Indians, Alaska 
Natives, Pacific Islanders? The lack of Polish polka radio stations, 
Pakistani sitcoms, and Australian documentaries is quite apparent 
in the United States. Yet these groups don’t meet the minority 
standards set by the FCC. 

I don’t mean to trivialize this issue. I just want to point out that 
in making these decisions, the FCC is forced to make decisions as 
to the relative merits of different types of speech. 

The FCC is saying certain types of speech are favored and other 
types are not favored. Such a role for the government is troubling 
even if meant to advance a good cause. 

Ending this program doesn’t mean the government should not 
work to increase program diversity and opportunity for minorities 
in telecommunications. I would suggest that there are several steps 
the Congress could take to lower existing barriers to minority own- 
ership and diversity in communications. One such step would be a 
tax reduction, across-the-board tax reduction, perhaps in the area 
of capital gains which would help spur investment in small and 
medium size companies, a category that includes most minority- 
owned firms. 

Congress should also look at communications reflations which 
hinder the ^owth of programming diversity. A f od place to start, 
although it is outside the jurisdiction of this subcommittee, would 
be the Cable Act of 1992. The reduction in industry investment 
caused by that Act threatens to curb the growth of the small, spe- 
cialized cable channels which have helped increase program diver- 
sity so much in recent years. 

Madam Chairman, the results of last November’s elections were 
clear; The American people want an end to special interest politics 
as usual. Repeal of the FCC tax certificate program would send a 
signal that Congress has heard that message. Created with good 
intentions, this proCTam serves as a welfare program for some of 
the wealthiest members of society, while utterly failing to help dis- 
advantaged minorities. 

Congress should put an end to it. 

Thank you for the opportunity to speak to you, and I will be open 
to any questions you may have. 

[The prepared statement follows;] 
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STATEMENT OF JAMES GATTUSO 
VICE PRESIDENT FOR POLICY DEVELOPMENT 
CITIZENS FOR A SOUND ECONOMY 


Good morning. Madame Chairman and Members of the Subcommittee on 
Oversight. My name is James Gattuso, and I am Vice President for Policy 
Development at Citizens for a Sound Economy, a 250,000 member non-partisan, 
non-profit consumer advocacy group that promotes market-based solutions to 
public policy problems. Thank you for inviting me here today to discuss the 
Federal Communication Commission’s (FCC) lax certificate program. As you 
know, this provision allows broadcasting and cable firms to defer payment of 
capital gains taxes when their properly is sold to a minority-owned entity. This 
deferral can be made permanent if profits from the sale are reinvested in 
"qualified" media properties within two years and if the minority owner maintains 
controlling power for a least one year . 

This program was established seventeen years ago to boost minority 
ownership of broadcasting and communication businesses. The goal was to 
increase broadcast and cable "diversity," and increase the amount of broadcast and 
cable programming serving the needs and interests of minorities. 

The program, however, has failed. It has benefiited the rich and well- 
connected, not the disadvantaged; it has failed to increase diversity in 
programming; and it raises serious questions regarding free speech. 


FROM RICIIES TO RICHES 

The tax certificate program has helped bring in some minority owners in 
particular cases. However, the beneficiaries are not people that one usually thinks 
of as being in need. Rather, the individuals that benefit from the current FCC 
program are -- almost by definition -- those who already have substantial 
resources. Simply put, the poor do not buy communications companies. A 
potential buyer must be financially well-endowed and well-supported just to be 
considered a serious purchaser. This financial position places most potential 
buyers in the high income brackets of society. 

Tims, in addition to large corporations such as Viacom, the beneficiaries of 
this program have included the likes of comedian Bill Cosby, outfielder Dave 
Winfield, and talk show host Oprah Winfrey. These are not people trapped by 
economic di.sadvaniages or their ethnic heritage. These are not people who require 
compensation for past wrongs. These are not people whom the American taxpayer 
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should be asked to help. Yet these are the type of people who benefit the most. 

One extreme example of the problems of this program was the 1987 sale of 
WTVT in Tampa, Florida. The FCC granted WTVT owner Gaylord Broadcasting 
Co., a $116 million tax break on the sale. Gaylord had sold WTVT to 
communications investor George Gillet, Jr, and to black lawyer Clarence V. 
McKee, a former FCC staffer who helped write the tax certificate rules and who 
had no television operations experience. McKee maintained controlling power of 
WTVT for one year, after which he sold his share to Gillet for $1 million. The 
end result was a $1 16 capital gains deferment for Gaylord Broadcasting Co., large 
profits for McKee and other investors, but no increase in minority ownership. 
Gillet was also involved in a similar deal with Alaskan Eskimos during the sale of 
a Nashville TV station in winter of 1988 and 1989. 

This is not to say (hat these men and women do not have the right to own 
and sell communications companies. What is wrong is federal support for their 
investments. 


BUT WHAT’S ON T,V.? 

One of the goals behind the FCC’s incentive package was to increase 
programming "diversity". A change is ownership would, the FCC believed, lead 
to changes in programming. The evidence for such a connection is tenuous at 
best. To the contrary, common sense tells us that the demands of consumers, not 
the race of the owner, is the primary determinant of programming decisions. If 
there were a market for Eskimo music or shows about Pacific Islanders, then these 
programs would be offered. 

This is the essential idea behind the concept of supply and demand. 
Producers will .supply what consumers demand. Communication executives are 
businesspeople, regardless of color, race, or ethnicity. They will provide 
programming that draws the largest audience and generates the largest profits. 
When an Hispanic man takes over a previously while owned company, he will not 
automatically start showing more Hispanic soap operas. At least, he won’t if 
that’s not what his audience wants. 

Conversely, white-owned firms can and do offer diverse programming when 
that is what consumers demand. For example, the growing Fox network owes 
much of its success to its ability to attract minority audiences, with several of its 
shows in the top ranks of black viewership. Fox’s diverse programming is not due 
to any government program, but instead stems from a recognition of the economic 
benefits of providing what consumers want to see. 

There is little academic evidence showing a correlation between an owner’s 
ethnicity and programming. Speaking on the relationship between minority-owned 
communication companies and minority programming, Christopher H. Sterling of 
George Washington University reports that "what research has been done so far 
comes up showing no significant difference[s]." 

It is noteworthy that more information would be available on this point but 
for Congress itself. Several years ago, when the FCC decided to research this 
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matter Congress forbade it from acquiring the information, and has continued the 
prohibition every year thereafter. 


WHAT IS GOOD SPEECH? 

The FCC policy also has some serious First Amendment implications. How 
did the FCC determine that "minorities" should be limited to "Blacks, Hispanics, 
American Indians, Alaska Natives, Asians, and Pacific Islanders?" The lack of 
Polish polka radio stations, Pakistani sit-coms, and Australian documentaries is 
apparent in the United States. Yet these ethnic and racial groups do not meet the 
"minority" standards set by the FCC. Are the diversity needs of these sub-groups 
less important than those certified by the FCC? 

In making these decisions, the FCC is forced to make decisions as to the 
relative merits of different types of speech. It is saying that certain types of 
speech are favored, and that other types are not favored. Such a role for the 
government is troubling, even if meant to advance a "good cause". 


BETTER SOLUTIONS 

Ending the FCC lax certificate program does not mean that the government 
should not work to increase program diversity and opportunities for minorities in 
telecommunications. There are, in fact, a number of steps which Congress could 
take which would be both fairer and more effective than this program. An across- 
the-board tax reduction, especially a reduction in capital gains taxes, would help 
spur investment in small- and medium-sized companies, a category which includes 
most minority-owned firms. 

Congress should also look at communications regulations which hinder the 
growth of programming diversity. A good place to start — although it is outside 
the jurisdiction of this committee - would be the Cable Act of 1992. The 
reduction in industry investment caused by this act threatens to curb the growth of 
small, specialized cable channels, which have helped increase program diversity 
tremendously in recent years. 


CONCLUSION 

The results of last November’s elections were quite clear: the American 
people want an end to special Interest "politics as usual." Repeal of the FCC’s tax 
certificate program would send a signal that Congress has heard that message. 
Created with good intentions, this program has served as a welfare program for 
some of the wealthiest members of society, while utterly failing to help 
disadvantaged minorities. Congress should put an end to it. Thank you for 
allowing me this opportunity to speak, and I am open to any questions you may 
have. 
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Chairman Johnson. Thank you. We appreciate it. Very good re- 
marks. 

Mr. Wilde. 

STATEMENT OF BRUCE R. WILDE, ESQ., ROGERS & WELLS, 
NEW YORK, N.Y. 

Mr. Wilde. Thank you. Madam Chair, and members of the sub- 
committee. I make my living as a corporate and securities lawyer 
at a Wall Street law firm. I want to state I am not here on behalf 
of my employer or any client. I am here stating personal views. 

Several years ago when I was in law school, I became interested 
in the policies the FCC had adopted to promote minority ownership 
of broadcasting facilities. I studied those policies, including the tax 
certificate program under section 1071. 

I came to the conclusion then that the existing policies, especially 
the certificate program, are not very well designed and are vulner- 
able to abuse. I wrote an article in the University of Pennsylvania 
Law Review criticizing the tax certificate program, which was pub- 
lished in 1990. I am submitting a copy of that piece for the record 
and for the subcommittee’s use. I would like to summarize the 
points I made back in 1990, which I think are still valid criticisms 
today, and most, indeed, have already been referred to by some 
other witnesses. 

[The University of Pennsylvania Law Review article is retained 
in committee files due to its size.] 

Mr. Wilde. I believe that the tax certificate program is constitu- 
tional today by virtue of the Metro Broadcasting decision (497 U.S. 
547 (1990)), but I think it should be understood that its constitu- 
tionality is dependent upon the continued blanket endorsement 
that the Congress provided through the appropriations rider. Were 
that to be withdrawn, I think that a different level of scrutiny 
would apply to the program, and I doubt that it would survive the 
scrutiny which would then be applied. 

Tax certificates are, as has been mentioned earlier, an uncon- 
trolled, open-ended drain on tax revenues. It is like an entitlement 
proOTam. We really don’t know what it is costing us or what it 
mimt cost us in the future. Also, the benefit that the seller gets 
is determined by the amount of capital gain realized; the benefit 
may be far more than would be necessary to encourage the sale to 
the minority enterprise, which is what we want, and that, of 
course, is a waste. 

The best answer, I think, would be to replace the program with 
a direct spending program such as loan subsidies to help qualified 
minority entrepreneurs get into the broadcasting business. That 
way. Congress could determine how much to spend on the program 
and the FCC could direct the aid where it would do the most good 
in terms of increasing minority ownership. 

If the program is to be kept within the tax system, there are sev- 
eral improvements that should be made. The amount of deferred 
capital gains should be limited to no more than 30 percent of the 
selling price of the broadcast property. I think that would be ample 
incentive. 

Another problem is that the seller can get a tax certificate with- 
out showing that the minority persons will direct the day-to-day op- 
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eration of the station after the sale, or that viewpoint diversity ac- 
tually will be increased. If we want minority viewpoints on the air, 
we would have to require that the buyer have minority manage- 
ment, as well as ownership, as well as some kind of showing of how 
vievTOoint diversity would be increased by the transaction. This is 
a reform the FCC can and should adopt. 

I also see a danger that after a station is sold to a minority buyer 
and the seller gets the tax certificate, the station may not stay mi- 
nority owned. If minority ownership is only temporary, we may 
have paid a big tax price for very little social benefit. The FCC 
should adopt a policy that after a tax certificate sale, it won’t ap- 
prove another sale or transfer of that facility except to another mi- 
nority owner for a good, long period — I suggest 5 years — unless the 
seller has made a diligent effort and cannot find another minority 
buyer. 

I hope the Congress will encourage the FCC to reexamine its mi- 
nority preference programs in light of some of the criticisms that 
have been made over the last several years. If the FCC does not 
act, I think Congress should adopt reforms through appropriate 
lemslation. 

Thank you very much. 

[The prepared statement follows:] 
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STATEMENT OF BRUCE R. WILDE 
BEFORE THE COMMITTEE ON WAYS AND MEANS 
SUBCOMMITTEE ON OVERSIGHT 
January 27, 1995 

My name is Bruce Wilde. I make my living as a corporate 
and securities lawyer at a Wall Street law firm, but I am here 
today in my individual capacity, stating personal views, not those 
of my employer or any client. Incidentally, I worked as a news 
broadcaster in radio and television for 13 years before I became a 
lawyer . 


I have always regarded myself as a liberal in political 
matters. I support color-blind action by government to protect 
civil rights and promote equal opportunity for all citizens of our 
country. However, I am troubled when the government uses race- 
conscious remedies in pursuit of social goals. Several years ago, 
when I was in law school, I became interested in the policies the 
FCC had adopted to promote minority ownership of broadcasting 
facilities. I studied these policies -- the tax certificate 
program under section 1071 of the tax code -- distress sales Co 
minority buyers - - and the minority preference in choosing among 
competing applicants for broadcast licenses. I am not sure the FCC 
should have such policies at all. They violate the constitutional 
principle of equal protection, and it's always a question whether 
such violations are justified by the policy they seek to advance -- 
in this case increasing minority viewpoints on radio and 
television. 


I came to the conclusion that the existing policies -- 
especially the tax certificate program which is the subject of this 
oversight hearing -- are not well designed and are vulnerable to 
abuse. 

I wrote an article criticizing the tax certificate 
program which was published in the University of Pennsylvania Law 
Review. I am submitting a copy for the record and Che 
Subcommittee's use. I would like to summarize the points I made 
then, which I chink are still valid criticisms today, and the 
suggestions I made for reform of the program. I would like to 
point out chat I do not currently practice communications or 
constitutional law, and therefore I do not hold myself out as a 
expert in these fields. 

I believe the constitutionality of the program is 
doubtful. It was saved only by the blanket endorsement provided by 
Congress in the 1987 supplemental appropriation. I believe 
Congress should now withdraw that endorsement -- which I think 
would expose the program to much stricter due process scrutiny and 
encourage Che FCC to adopt reforms. 

Tax certificates are an uncontrolled, open-ended drain on 
tax revenues -- like an entitlement program. We really don't know 
what it's costing in lost tax revenues or what it might cost in the 
future. Also, the benefit the seller gets from a tax certificate 
is determined by the amount of capital gain realized by the seller. 
The benefit may be far more than would be necessary to encourage 
the sale to a minority enterprise -- and that's a waste. 

The best answer, I think would be to replace the program 
with a direct spending program -- such as loan subsidies to help 
qualified minority entrepreneurs buy broadcast stations. That way 
Congress could determine how much to spend on the program and the 
FCC_ could direct the aid where it would do the most good in terms 
of increasing minority ownership. 

If the program is to be kept in the tax system, there are 
some improvements that should be made. 

The amount of deferred capital gain should be limited to 
no more than 30% of the selling price. I think that's plenty of 
incentive . 
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Another problem is that a seller can get a tax 
certificate without showing that minority persons will direct the 
day-to-day operation of the station after the sale or that 
viewpoint diversity will be increased. If we want minority 
viewpoints on the air, we need to require that the buyer have 
minority management as well as ownership as well as some showing of 
how viewpoint diversity will be increased. This is a reform the 
FCC should adopt. 

I also see a danger that after a station is sold to a 
minority buyer and the seller gets a tax certificate, the station 
may not stay minority-owned. If minority ownership is only 
temporary, we've paid a big tax price for very little social 
benefit. The FCC should adopt a policy that after a tax 
certificate sale it won't approve a another sale or transfer of 
control of the station except to another minority buyer for a long 
period -- say five years -- unless the seller has made a diligent 
effort and can't find a minority buyer. 

I hope that Congress will encourage the FCC to re-examine 
its minority preference prograims in light of the criticisms that 
have been made and, if the FCC does not act, I thin)c Congress 
should adopt reforms through appropriate legislation. 

Thank you . 
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Chairman Johnson. Thank you very much. 

I have only about 4 minutes to vote, so I am going to forgo ques- 
tions of this panel and allow us to move on to the next. 

But your testimony on the various points has been very clear on 
both the economics of this deal and some of the ways in which it 
could be restructured to overtly serve a social purpose, but in a 
way that was far more responsible economically. 

Thank you. I appreciate it. 

[Recess.] 

Chairman Johnson. The subcommittee will come to order. 

I appreciate the next panel being settled, and if the room will 
quiet down, please. I have to say I nave a plane at 3:07. The Con- 
gress is adjourning at 3 o’clock, so we do want to have a chance 
to hear everyone’s testimony. 

Mr. Sutton, if you will begin, please. Welcome particularly on be- 
half of my colleague, Mr. Rangel, and his kind introduction of you. 

I welcome you, sir. 

STATEMENT OF PERCY E. SUTTON, CHAIRMAN EMERITUS, 

INNER CITY BROADCASTING CORP., NEW YORK, N.Y., ON 

BEHALF OF THE NATIONAL ASSOCIATION OF BLACK-OWNED 

BROADCASTERS, INC. 

Mr. Sutton. Thank you very much. Madam Chairperson. I am 
delighted to be here. I am most appreciative of my colleague. Con- 
gressman Rangel, who was here to introduce me. He is our 
Congressperson where I live, in the heart of Harlem, and I have 
come here because I think it important that this tax policy be sus- 
tained. I had a speech I wanted to deliver. Madam Chairperson, 
but I should now just place it in the record. 

Chairman JOHNSON. Without objection, we certainly will do that. 

Mr. Sutton. I will deal with some of the issues, because I have 
heard fairness stated many times here. May I give you some back- 
ground? I come from a place called Texas, and as a child I used 
to walk around on a farm with my 14 brothers and sisters, mother 
and father, and I used to talk into a corn cob: Good afternoon, la- 
dies and gentlemen, this is Percy Sutton from high in the clouds 
of the Smith/Young Tower in San Antonio, Tex. 

That was a dream. I could not even go into that radio station in 
San Antonio. I could not walk in. I could not walk on the sidewalk. 

There is a river that runs through San Antonio now called the 
San Antonio River. It was just a creek when I was a child, but 
there was a large brown bear that swam in that creek known as 
the San Antonio River every day. But I could only visit that bear 
and that creek one day out of the year. That was called June- 
teenth. June-teenth, June 19, was when blacks in Texas were noti- 
fied of the emancipation proclamation. So we were allowed to go 
there. 

It is against that background that I grew up; segregated schools. 
My father was my junior high school principal. My mother was my 
first grade teacher and six of my older brothers and sisters were 
my teachers before I graduated from high school. I was the young- 
est of the Suttons. My father and mother believed every little Sut- 
ton was going to learn through here, if possible; through here, if 
necessary. 
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We learned. My father said if you speak properly, do not put 
your elbows on the table while you eat, do not pick your nose in 
public, you will be accepted. I don’t and I never did put my elbows 
on the table while I ate, don’t pick my nose in public, and I try to 
speak the American English. 

That, however, did not keep me from serving in the military for 
my country in World War II, as the Congressman described, but in 
a segregated unit, being put in jail because I sought to go into an 
officers’ club, though I was an officer, and sought to exercise my 
right working to save the world for democracy. 

I returned to the military after finishing law school and entered 
into the Korean conflict. I have a son, who is the present chairman 
of our company now, who served in Vietnam. I mention all of this 
because we talk about fairness. 

I have spent enough years in government, both in the State legis- 
lature of New York, and as a chief executive of The Borough of 
Manhattan in New York City; we have made enough grants; I have 
participated in enough tax abatements to special groups, for the 
good of the whole, it was said. I participated. Madam Chairperson, 
in developing this policy that is before us now. I helped create the 
climate for it. 

I want to talk about role models. I can attest to you. Madam 
Chairperson, that every owner, every black owner of a radio or tele- 
vision station in this country, whether gained by tax certificates or 
otherwise, is a role model in the community. 

In my own community in central Harlem, across from Harlem 
Hospital, I live in a midale-income development. I have chosen not 
to move from Harlem. I live next door to a low-income develop- 
ment. Every morning there are at least five supplicants at my door 
who see me as a role model. Much of my time, three-quarters, I 
have evaluated my time, is spent working as a surrogate parent, 
participating in group discussions or otherwise seeking to advance 
my neighbors. I suggest to you that this is the role of all minority 
owners. 

Now, I don’t know Mr. Frank Washington. I know of him. I have 
seen him once. But I can say this to you, the focusing on Mr. Wash- 
ington or an Oprah Winfrey or someone of that consequence, of 
that circumstance, is to injure the process. Why? Because that is 
indeed an aberration. One billion some-odd-dollar purchase price? 
Mr. Washington, I am proud of him. I am proud of him as someone 
from my community. 

Why am I proud? Because it took me 8 years to buy my first 
radio station because no one would lend me money. I went to 67 
institutions, including insurance companies. 

In your State and in my State of New York and in Texas, I 
toured this country trying to raise $2.5 million to buy my first 
radio station. My first cable television station, my only one, it took 
me 7 years to raise the money. Why? Because blacks and minori- 
ties as a whole do not have access to money. 

The purpose of this legislation, or the rule, was to see that mi- 
norities would have greater access and there would be diversifica- 
tion, if you will. I am tonguetied. However, with regard to the t^ 
policy, this is minuscule. The amounts of money invested here in 
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the public policy issue is minuscule compared to the other tax ben- 
efits and losses that occur to this treasury. 

[The prepared statement follows;] 
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STATEMENT OF PERCY E. SUTTON 
CHAIRMAN EMERITUS 

INNER CITY BROADCASTING CORPORATION 
ON BEHALF OF THE NATIONAL ASSOCIATION 
OF BLACK-OWNED BROADCASTERS, INC. 


GOOD MORNING CHAIRMAN JOHNSON, AND MEMBERS OF THE 
SUBCOMMITTEE ON OVERSIGHT. ON BEHALF OF THE NATIONAL 
ASSOCIATION OF BLACK OWNED BROADCASTERS, INC. ("NABOB"), I 
THANK YOU FOR THE OPPORTUNITY TO PRESENT TESTIMONY TODAY. 

I AM A LAWYER AND A BUSINESSMAN. 

I WORK AND LIVE IN THE VILLAGE OF HARLEM IN NEW YORK 
CITY. HARLEM, THE HOME OF THE SCHOMBURG COLLECTION, THE 
APOLLO THEATRE, AND THE ANCESTRAL HOME FOR AFRICAN- 
AMERICAN CULTURE. 

I AM A TRIAL LAWYER, AND I OPERATE A NUMBER OF BUSINESSES 
AROUND THE COUNTRY; SOME OF THAT BUSINESS IS IN RADIO 
OWNERSHIP AND OPERATION, TELEVISION PROGRAMMING AND CABLE 
TV OWNERSHIP. 

I HAVE BEEN FASCINATED BY THE FIELD OF COMMUNICATIONS 
SINCE I WAS A CHILD IN TEXAS, LIVING WITH A MOTHER AND FATHER 
AND 14 BROTHERS AND SISTERS ON A FARM OUTSIDE OF SAN ANTONIO, 
TEXAS - AND PRETENDING, OFTTIMES, THAT I WAS A DISC JOCKEY ON 


A MAJOR RADIO STATION IN SAN ANTONIO. IN WHICH AS A BLACK 
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PERSON, I WAS NOT EVEN ALLOWED TO ENTER. 

NEVERTHELESS, I PRETENDED BY HOLDING A CORN COB TO MY 
MOUTH, AND STATING: "GOOD AFTERNOON LADIES AND GENTLEMEN, 
I AM PERCY SUTTON FROM HIGH IN THE CLOUDS IN THE SMITHA'OUNG 
TOWER IN SAN ANTONIO, TEXAS." 

THOUGH I PRETENDED TO BE A DISK lOCKEY, I COULD NOT; AS 
THERE WERE NO OPPORTUNITIES FOR BLACKS (NEGRO, COLORED, OR 
AFRICAN-AMERICAN) TO BECOME DISK JOCKEYS IN S.AN ANTONIO, 
TEXAS. 

IN SPITE OF THE ABSENCE OF OPPORTUNITY, MY DREAM 
CONTINUED UNTIL AFTER SERVING IN BOTH WORLD WAR II AND THE 
KOREAN CONFLICT, I GAINED ACCESS TO AN ON-THE-AIR, VOLUNTEER 
POSITION WITH A LOCAL RADIO STATION, WLIB, IN HARLEM - WHICH 
I LATER, THROUGH THE COURTESY AND ASSISTANCE OF THE OWNER, 
WAS ABLE TO BUY. 

I AM HERE IN SUPPORT OF SECTION 1071 OF THE INTERNAL 
REVENUE SERVICE CODE WHICH HAS BEEN UTILIZED BY THE FEDERAL 
COMMUNICATIONS COMMISSION IN ITS TAX CERTIFICATE POLICY 
SINCE 1943, AND IN ITS OVERALL MINORITY OWNERSHIP POLICIES 
SINCE I978.‘ AS THE OSTENSIBLE PURPOSE OF THIS HEARING IS TO 
ADDRESS THOSE ASPECTS OF THE COMMISSION'S TAX CERTIFICATE 


' SEE . STATEMENT OF POT .ICY ON MINORITY OWNF.RSHIP OF 
RROAnCAST FACILITIES . 68 F.C.C. 2d 979, 42 RR 2d 1689 (1978). 
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POLICIES THAT ARE INTENDED TO PROMOTE DIVERSIFICATION OF 
OWNERSHIP THROUGH MINORITY PARTICIPATION, I SPEAK FIRMF,Y IN 
SUPPORT OF A POLICY THAT HAS PROVIDED SOME DESIGNATED 
BENEFITS TO MINORITIES. HOW CAN I SAY "BENEFITS”? HOW CAN SUCH 
TALK BE JUSTIFIED? I HOPE TO MAKE THAT POSITION CLEAR TO YOU 
THIS MORNING. 

MY TESTIMONY TODAY IS PRESENTED IN TANDEM WITH THAT OF 
MR. JAMES WINSTON, THE EXECUTIVE DIRECTOR OF THE NATIONAL 
ASSOCIATION OF BLACK-OWNED BROADCASTERS (NABOB), AN 
ASSOCIATION OF WHICH 1 WAS A CO-FOUNDER AND REMAIN A 
STAUNCH SUPPORTER. I MENTION THIS BECAUSE I WILL ADDRESS THE 
BROAD POLICY CONSIDERATIONS, WHILE MR. WINSTON WILL ADDRESS 
THE LEGAL CONSIDERATIONS. 

AS A VETERAN OF THE CIVIL RIGHTS ERA, I REMAIN VERY ACTIVE 
IN THAT COMNOINITY AND TRAVEL THIS COUNTRY SPEAKING TO 
VARIOUS ORGANIZATIONS, MANY OF WHICH ARE PROFOUNDLY 
TROUBLED BY WHAT ARE PERCEIVED TO BE VERY UNSUBTLE 
ATTEMPTS TO "ROLL BACK THE CLOCK" ON AFRICAN-AMERICANS. I 
OWN A TALK RADIO STATION IN THE CITY OF NEW YORK, AND I AM 
VERY UNSETTLED BY THE NUMBER OF OUR C.ALLERS WHO SINCERELY 
FEAR THAT THE MUCH TOUTED "CONTRACT WITH AMERICA" IS REALLY 
A VEILED "CONTRACT ON MINORITIES." 

IT'S NO SECRET THAT MINORITIES, SPECIFICALLY MINORITIES OF 
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AFRICAN DESCENT, HAVE NOT HAD THE ''TRADITIONAL" 
OPPORTUNITIES MADE AVAILABLE TO THEM HISTORICALLY. IN FACT. 
IN THE PAST I HAVE REFERRED TO THIS AS OUR "BLACK TAX." WHEN 
I SAY "BLACK TAX" I DO NOT SAY THIS TO BE OFFENSIVE. NO. I SAY 
THIS SADLY BECAUSE IT IS A SIMPLE REALITY THAT AFRICAN- 
AMERICANS, AND PERHAPS CERTAIN OTHER GROUPS IN AMERICA, LIVE 
IN VASTLY DIFFERENT WORLDS. BUT THIS IS ESPECIALLY TRUE OF 
AFRICAN-.AMERICANS, BECAUSE WE ARE ALWAYS "DISTINGUISHABLE" 
AND WE HAVE YET TO ESCAPE THAT S TA I US OF BEING FIRST AND 
ALWAYS DISTINGUISHED BY THE COLOR OF OUR SKIN. HISTORICALLY, 
THAT DISTINCTION HAS DETERMINED WHERE WE LIVED. WH-\T TYPE 
OF lOBS WERE OPEN TO US, AND WHAT OPPORTUNITIES MIGHT BE 
AVAILABLE TO US. 

RECOGNITION OF THE EFFECT THAT CERTAIN HISTORICAL 
DISTINCTIONS HAD UPON MINORIT'i' REPRESENTATION IN 
BROADCASTING LED THE COMMISSION TO ATTEMPT IN 1978 TO 
ADDRESS THE NEED FOR DIVERSITY OF OWNERSHIP BY ISSUING ITS 
POLICY STATEMENT ON MINORITY OWNERSHIP OF BROADCAST 
FACILITIES (THE "POLICY STATEMENT"). IN THAT STA'rEMENT, THE 
COMMISSION ACKNOWLEDGED THF: "DEARTH OF MINORITY 
OWNERSHIP IN THE BROADCAST INDUSTRY" AND SOUGHT TO PROMOTE 
OWNERSHIP PRINCIPALLY THROUGH RELIANCE UPON THE TAX 


CERTIFICATE. W'HAT THE COMMISSION TRIED TO ACCOMPLISH WAS 
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THE CREATION OF A CLIMATE IN WHICH THE INDUSTRY WOULD FIND 
IT ATTRACTIVE TO DO BUSINESS WITH MINORITIES, JUST AS THE 
INITIAL USES OF §1071 MADE IT ATTRACTIVE TO FURTHER OTHER 
COMMISSION POLICIES, SUCH AS THE BAN ON CROSS-OWNERSHIP. THE 
GOVERNMENT HAS ALWAYS USED INCENTIVES OF ONE FORM OR 
ANOTHER TO MOVE BUSIN’ESS. WHETHER IT IS THE INTEREST RATE OR 
THE GATT TREATY, IT IS CLEARLY UNDERSTOOD THAT THE "CARROT 
AND STICK" WORKS. (THE FALLACY IN THE ATFACKS ON INCENTIVE 
POLICIES IS THAT THEY ATTEMPT TO SUGGEST THAT YOU CAN 
ACCOMPLISH CHANGE WITHOUT CHANGING ANYTHING. THE CIVIL 
RIGHTS ACT OF 1 968 WAS PASSED LESS THAN 30 YEARS AGO . AS MUCH 
AS ALL OF US WOULD LIKE TO THINK OF AMERICA AS A FREE AND 
OPEN SOCIETY, 30 YEARS IS TOO SHORT A TIME IN WHICH TO ERASE 
THE PROFOUND EFFECTS OF INSTITUTIONAL RACISM, IT WAS ONLY 
TEN YEARS AFTER THE ACT'S PASSAGE THAT THE COMMISSION 
ENACTED ITS POLICIES). 

SUBSEQUENT TO THE ISSUANCE OF THE 1978 POLICY STATENLENT, 
THE COMMISSION ENTERED INTO ITS "DEREGULATORY'' PHASE. 
THROUGHOUT THE 80'S, WE EXPERIENCED THE RELAXATION OF THE 
RULES GOVERNING BRO.VDCAST STATION OWNERSHIP, THE INCREASE 
IN COMPETITION FROM NEW AND NON-BROADCAST SERVICES, AND 
CONTINUAL ASSAULTS ON EVERY ASPECTS OF THE MINORITY 


OWNERSHIP POLICIES, THE EFFECT OF EACH OF THESE ACTIONS UPON 
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MINORITIES WAS TO ENDANGER THE FEW GAINS THAT MINORITIES 
HAD MADE, AND MAKE IT THAT MUCH MORE DIFFICULT FOR 
COMPANIES TO BECOME, OR REMAIN, COMPETITIVE - EVEN THOSE 
MINORITY COMPANIES WHO MIGHT HAVE APPEARED TO HAVE "MADE 
IT." JUST LAST WEEK, SENATOR PRESSLER, CHAIR OF THE SENATE 
COMMERCE COMMITTEE, INVITED MOST OF THE "MAJOR" 
TELECOMMUNICATIONS COMPANIES TO WASHINGTON TO DISCUSS 
THEIR CONCERN OVER HIS PROPOSED "SUPERHIGHWAY’' LEGISLATION. 
NO MINORITY COMPANIES WERE PRESENT. WHAT WOULD THESE 
MULTIBILLION DOLLARS CORPORATIONS VIEW AS AN ISSUE OF 
CONCERN? THEIR CONTINUING ABILITY TO REMAIN COMPETITIVE, IN A 
CHANGING REGULATORY ENVIRONMENT . ARE THEY SEEKING 
"PREFERENTIAL" TREATMENT? OF COURSE THEY ARE! 1 AM NOT SO 
NAIVE AS TO THINK THAT IN ATTEMPTING TO PLACATE THE PROBLEMS 
THAT THE TELCOS HAD WITH THE 1994 LEGISLATION THAT SOME 
"BENEFITS" WERE NOT PUT ON THE TABLE. I AM JUST AS CERTAIN 
THAT THE HOUSE'S CURRENT BILL WILL REFLECT A SIMILAR 
WILLINGNESS TO MEET THE DEMANDS AND THE "NEEDS" OF THE 
TELCOS AND CABLE COMPANIES WHO HAVE BEEN INVITED TO 
PARTICIPATE IN THE DRAFTING OF THE LEGISLATION. THERE WILL 
SURELY BE PROVISIONS INCLUDED TO ENSURE THAT THESE POWERFUL 
COMPANIES WILL NOT SUFFER WHILE MAKING THE TRANSITION INTO 


COMPLIANCE WITH THE NEW ACT. ANY SUCH PROVISIONS WILL 
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AFFECT THE TREASTIRY . AND YET, THESE EFFORTS ARE LAUDED BY 
ALL PARTIES AS NECESSARY FOR THE FUTURE GROWTH OF THE 
TELECOMMUNICATIONS INDUSTRY. WHILE THE VERY CLEAR SIGNAL 
OF THE TELCO BILL NEGOTIATIONS IS THAT THIS IS SOMETHING THAT 
IS GOOD FOR BUSINESS, DESPITE THE BENEFITS THAT WILL BE 
ACCORDED TO CERTAIN OF THE INDUSTRIES, ASSAULTS UPON THE FEW 
INCENTIVES DIRECTED AT MINORITIES SENDS A VERY DIFFERENT 
SIGNAL. THE CLEAR MESSAGE IS THAT ENDORSEMENT OF MINORITY 
PARTICIPATION IS GONE, REPLACED BY AN ATTITUDE THAT 
ESSENTIALLY STATES: "BE THANKFUL FOR WHAT YOU'VE GOT." 

THE PUBLIC, THE INDUSTRY, AND THE PRESS ARE ALL VERY 
ATTUNED TO GOVERNMENTAL SIGNALS. WILL THERE BE A SIGNAL 
THAT MINORITY OWNERSHIP REMAINS A POSITIVE FOR THIS COUNTRY? 

AS MINORITY BUSINESSES BECOME LARGER AND MORE VIABLE, 
THERE IS A DIRECT IMPACT UPON THE ECONOMIC HEALTH OF THEIR 
SURROUNDING COMMUNITIES. EVERY ACQUISITION BY A MINORITY 
CAN PROVIDE A NEW SOURCE OF EMPLOYMENT, A NEW HEALTH PLAN, 
A BETTER CHANCE OF BECOMING A TAX-PAYING MEMBER OF SOCIETY. 
BUT OUR BUSINESSES CANNOT GROW ON WISHES AND PRETENDING, 
WE CANNOT PRETEND THAT HISTORIC AND INSTITUTIONALIZED 
RACISM MAGICALLY DISAPPEARED IN 1968. NOR CAN WE IGNORE 


THEIR LINGERING EFFECTS UPON OUR ACCESS TO CAPITAL, OR OUR 
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ABILITY TO PARTICIPATE IN THE LARGER OPPORTUNITIES, RACE NOT 
WITHSTANDING, NO ONE ENTERS AN INDUSTRY WITH THE INTENT TO 
BECOME ITS PERMAN’ENT UNDERCLASS. IN TODAYS PARLANCE, EVERY 
ONE SEEKS TO "GROW" THEIR BUSINESS, AND GROWTH MEANS LARGER 
OPPORTUNITIES TO EXPAND, AND JUST AS THE TWO TELECOM 
SUBCOMMITTEES HAVE RECOGNIZED, BUSINESS TRADITION SUGGESTS 
THAT MOST DEALS REQUIRE SOME INCENTIVE ON THE PART OF EACH 
PARTY TO GO FORWARD IF AN AGREEMENT IS TO BE REACHED. 

I WILL CLOSE WITH WHAT I FEEL IS A CLEAR EXAMPLE OF THE 
COMMISSION’S APPROACH TO ACHIEVING PARITY. WHEN JUST TEN 
YEARS AGO THE COMMISSION DECIDED TO BREAK-UP AT&T'S 
MONOPOLY OVER THE TELEPHONE INDUSTRY. IT DID SO BECAUSE IT 
DECIDED THAT COMPETITION WAS GOOD AND THAT THE "OTHER 
COMMON CARRIERS" WERE DISADVANTAGED BY THAT MONOPOLY, 
THE COMMISSION FURTHER DETERMINED THAT BECAUSE OF THAT 
HISTORIC DISADVANTAGE, IT COULD ACT ON BEHALF OF THE OTHER 
CARRIERS AND JUSTIFIABLY ENACT POLICIES THAT WOULD ACCORD 
THE OTHER COMMON CARRIERS CERTAIN ADVANTAGES OVER AT&T 
AND ITS LOCAL PHONE SUBSIDIARIES . ONE QF THOSE " POOR " OTHER 
COMPANIES WAS TODAY'S GIANT MCI. THE TAX CERTIFICATE POLICY, 
IN BOTH ITS MINORITY AND NON-MINORITY APPLICATIONS, WORKS 
BECAUSE IT PROVIDES A NECESSARY INCENTIVE FOR BUSINESSES TO 


MOVE COMMISSION POLICIES FORWARD, WHETHER THOSE POLICIES BE 
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CROSS-OWNERSHIP, CABLE/BROADCAST BREAKUPS, OR MINORITY 
OWNERSHIP, THE POLICY, IN ANY OF ITS MANIFESTATIONS, HAS 
ALWAYS BEEN DIRECTED AT THE FACT OF THE TR-ANSACTION, NOT THE 
SIZE. MINORITY ENTREPRENEURS ARE BUSINESSPEOPLE NOT UNLIKE 
ANY OTHER ENTREPRENEURS. WHAT WE LACK AND NEED IS ACCESS 
TO THE MAJOR MARKETPLACE. WE SEEK ONLY WHAT MCI AND THE 
NON-BELL COMMON CARRIERS SOUGHT-SOME INCENTIVE OR 
MECHANISM TO OVERCOME AN HISTORIC UNEQUAL DISTRIBUTION OF 
OPPORTUNITY. THANK YOU. 

ONCE AGAIN I THANK YOU FOR THE OPPORTUNITY TO MAKE THIS 
PRESENTATION. 
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Chairman Johnson. Thank you, Mr. Sutton. 

I appreciate your testimony and your eloquence as to the impor- 
tance of access into markets. The importance of role models and 
the importance of people succeeding so others can see success are 
absolutely important to me. 

I think it is concerning that we have in place a public policy that 
we know so little about. We do not know to whom it gave money, 
we don’t know how much it gave, we don’t know whether it affected 
diversity, we don’t know whether there was real management con- 
trol. Now, that is not to undermine the importance of the policy, 
but it is to say we have not been doing our job and we should find 
out. 

To the extent you are interested, we will be happy to share with 
you the information we get from the agencies as they provide us 
with better information and look at how we can make this policy 
more accountable, but at the same time, achieve its goal. 

Mr. Sutton. You did note in the testimony that very few minori- 
ties actually benefit. What that does, the policy does, is it gives ac- 
cess to the persons who may be willing to sell, even though we may 
have to pay market price in buying it. 

Chairman Johnson. I understand that. Thank you very much. 

Mr. Winston. 

STATEMENT OF JAMES L. WINSTON, EXECUTIVE DIRECTOR 

AND GENERAL COUNSEL, NATIONAL ASSOCIATION OF 

BLACK-OWNED BROADCASTERS, INC. 

Mr. Winston. Good afternoon. Chairman Johnson, members of 
the subcommittee. On behalf of the National Association of Black- 
Owned Broadcasters, thank you for the opportunity to present tes- 
timony today on section 1701 of the Internal Revenue Code. 

Chairman Johnson. Excuse me, could you pull the microphone 
closer? 

Mr. Winston. Sure. I have the distinct disadvantage here of hav- 
ing to speak after Mr. Sutton. 

Chairman Johnson. You also will be more severely controlled by 
the 5-minute limit. Out of respect, he was given latitude. 

Mr. Winston. But it is a pleasure to have the opportunity to fol- 
low his comments, because he is one of the role models that has 
guided NABOB since 1976. 

It has been suggested that the FCC has not implemented the tax 
certificate policy in a manner which has promoted the ownership 
of broadcast facilities by minorities. One of the theories espoused 
by the opponents of the policy is the policy has been abused in 
sham transactions in which companies identified to the FCC as mi- 
nority owned are actually controlled by nonminority individuals, 
who put forth minority individuals to front for them. 

The history of the minority tax certificate policy refutes this 
claim. 

As noted, the minority tax certificate policy has been operated by 
the FCC since 1978. During that time the FCC has issued approxi- 
mately 300 tax certificates. During that same period, the FCC has 
approved approximately 15,900 transactions. Tax certificate trans- 
actions, therefore, constituted only 1.9 percent. 

Chairman Johnson. Those were not all license transactions. 
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Mr. Winston. Beg pardon. 

Chairman Johnson. Those were not all license transactions, 
were they? 

Mr. Winston. What do you mean? I am not sure I understand 
the question. 

Chairman Johnson. Licensure transactions. 

Mr. Winston. Oh, yes. In other words, you have to understand 
there are approximately 11,000 broadcast facilities in America 
today. So those are transactions of broadcast stations being bought 
and sold: 15,900. 

Chairman Johnson. Thank you. 

Mr. Winston. OK. Therefore, to suggest that — if this program is 
such a boondoggle, it would generate a lot more activity than it 
has. 

The fact is the vast majority of these tax certificates were issued 
to companies which were all almost 100 percent minority owned. 
The entrepreneurs who controlled these companies put together 
their transactions and built their companies with little or no atten- 
tion from or support from the nonminority media. However, it now 
appears that press speculation of one or two possible abuses of the 
policy have galvanized a tidal wave of opposition to the policy. Such 
opposition is unfounded. 

The FCC, on occasion, may be presented with a proposed trans- 
action in which individuals may seek to circumvent the intent of 
the policy. However, this subcommittee and most certainly the full 
committee, has adopted over the years numerous tax policies which 
favor one group of individuals or companies with tax benefits. 

When the subcommittee and full committee adopt and renew 
such policies, you are obviously mindful such policies must be im- 
plemented by the Internal Revenue Service in a manner such that 
unscrupulous persons would not be allowed to abuse those policies. 
Thus, you have given the IRS extensive enforcement authority and 
resources to detect and prevent such abuses. 

The FCC, like the IRS, has the authority and resources to detect 
and prevent abuses of the tax certificate policy. The FCC uses that 
authority to effectively preclude such abuses. 

This subcommittee does not routinely eliminate important tax 
benefits for individuals in industries for which it has created tax 
initiatives merely because the IRS may uncover some attempts to 
abuse those policies. The subcommittee should similarly take no 
such action against the minority tax certificate policy. 

The FCC’s tax certificate policy, in any announced transaction 
which may be causing this subcommittee concern, has received so 
much publicity that the FCC will be forced to scrutinize any new 
tax certificate applications extremely thoroughly to assure that no 
abuse of the policy is occurring. We are certain that the FCC will 
reject any transactions which fail to comply with the objectives of 
the policy. NABOB fully supports such close scmtiny. 

The only parties who will suffer by elimination of the policy are 
the honest, dedicated entrepreneurs who will never get an oppor- 
tunity to use the policy because of this subcommittee’s concern 
about potential abuses. We are left, then, to determine if there are 
other concerns which warrant elimination of the policy. 
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We have heard this is not a minority ownership issue but a defi- 
cit reduction issue. But is a potential loss of revenues for the 
Treasury a reason to single out the minority tax certificate policy 
for elimination? No. This subcommittee and the full committee rou- 
tinely approve tax measures which result in lost revenues to the 
Treasury. Congressman McDermott gave several examples earlier 
today. 

Our objective in pointing out these provisions is not to question 
any of them, to suggest that any of them constitutes bad policy. 
Rather, the purpose is to point out there is nothing in the FCC tax 
certificate that is outside the realm of the kinds of policies this sub- 
committee approves each year. 

The question has been asked today should the policy be abolished 
because there are ways of encouraging minority ownership other 
than allowing nonminority companies tax deferrals resulting to mi- 
norities. The simple answer is, we in the FCC have been looking 
for almost 20 years and we have yet to find one. 

[The prepared statement follows:] 



113 


Testimomy 

or 

James L. Winston 

Executive Director And General Counsel 

OF 

The National Association 
OF 

Black Owned Broadcasters, Inc. 
Before 

Committee on Ways and Means 
Subcommittee on Oversight 

January 27, 1995 


Good morning Chairman Johnson, and members of the Subcommittee on 
Oversight. On behalf of the National Association of Black Owned Broadcasters, Inc. 
("NABOB"), 1 thank you for the opportunity to present testimony today on Section 
1071 of the Internal Revenue Code. 

NABOB was organized in 1976 as a response to the abysmal 
underrepresentation of Black Americans in the communications industry. Since its 
inception, NABOB has grown into a major trade association representing the interests 
of 1 78 Black-owned commercial radio stations and 20 commercial television stations 
around the country. Additionally, NABOB counts among its associate membership: 
law firms, station brokers, national rep firms, financial institutions and a variety of 
other organizations involved in broadcasting, cable television and common carrier 
services. 

As the voice of the Black broadcast industry, NABOB has been instrumental 
in shaping national government and industry policies to improve the opportunities for 
success for Black and all other minority station owners. 

The press coverage in anticipation of this hearing has positioned this as a 
hostile attack upon Section 1071. I hope that through our testimony today, we can 
demonstrate to the Subcommittee that there is no reason for this Subconunittee to be 
hostile toward Section 1071. Indeed, we believe that this Subcommittee should 
embrace Section 1071 as legislation which both Republican and Democratic members 
of the House have supported in the past and should strive to improve in the future. 

It is apparent that one recent proposed transaction has generated a great deal 
of press interest in Section 1071, and this, in turn, has focused this Subcommittee's 
attention. However, a review of the history of Section 1071 clearly demonstrates that 
Section 1071 has been accomplishing precisely what it should be doing and that it 
should be preserved and possibly expanded. 

Chairman Johnson's press advisory setting.forth the focus of this hearing asks 
a series of questions which the Subcommittee will seek to answer today. Those 
questions can serve as an efficient tool for understanding and appreciating the 
importance and value of Section 1071. 
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The first question asked in the press advisory is: "Whether the FCC's 1978 
policy is consistent with the underlying intent of Section 1071?" First it should be 
pointed out that Section 1071 was enacted in 1943. In 1943, the communications 
industry was owned and controlled and completely dominated by non-minorities. 
Indeed, at the time of the adoption of Section 1071, all of American life, including 
this House and this Subcommittee were similarly controlled and dominated. 
Moreover, 1943 was eleven years before the Supreme Court's decision in Brown v. 
Board of Education . 347 U.S. 483 (1954). which means that legal segregation as 
approved by the U.S. Supreme Court in 1896, in Plessy v. Ferguson . 163 U.S. 537 
( 1 896) was still the law of the land. 

Therefore, if the question this Subcommittee seeks to have answered today is: 
"Did Congress direct the FCC to create the minority ownership policy using Section 
1071, when Congress adopted Section 1071 in 1943?" this hearing can be over very 
quickly. However, we submit that this is not the correct manner for viewing the 
question raised in the press advisory. The proper method for viewing the question 
raised in the press advisory is: "In light of Congress's treatment of Section 1 07 1 over 
the seventeen years since the FCC adopted the minority ownership policy, is the 
FCC's 1978 policy consistent with the underlying intent of Section 1071?" The 
answer to this question is a resounding "yes," and it is this history on which this 
Subcommittee should focus. 

As the Subcommittee is well aware. Section 1071 was not a new provision 
when the FCC included the promotion of minority ownership as a policy which could 
be used to allow a grant of a tax certificate. Section 1071 was adopted by Congress 
in 1943 to allow the gain from the sale or exchange of broadcast facilities to be 
deferred in cases where the sale or exchange is certified by the FCC "to be necessary 
or appropriate to effectuate a change in a policy of, or the adoption of a new policy 
by, the Commission with respect to the ownership and control of radio broadcasting 
stations . . . ." 26 U.S.C. § 1071(a) (1988). 

After its enactment in 1943, the Commission used Section 1071 to promote its 
policy of diversification of ownership and control of the broadcast industry. The 
FCC allowed companies to obtain a tax certificate under section 1071 to defer the 
gain on the sale of broadcast stations in circumstances in which the FCC determined 
that a station owner possessed too great a control over the dissemination of news and 
information in a single market. Thus, when the FCC determined that a single owner 
held an excessive degree of ownership and control over daily newspaper, radio 
stations, television stations and/or the cable television systems in a given market, the 
FCC granted a tax certificate to the owner if the owner sold certain of its broadcast 
holdings. 

In 1978, the FCC turned to Section 1071 to address a related issue of 
diversification of ownership of the mass media. The nature and magnitude of the 
problem which confronted the Commission in 1978 was fully considered and 
analyzed by the United States Supreme Court in 1990, when the Court addressed the 
constitutionality of the minority ownership policies adopted by the Commission in 
1978. In that case, Metro Broadcasting v. FCC . the Supreme Court observed that the 
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FCC adopted its minority ownership policy after several years of consideration of the 
problem of the lack of participation by African Americans and other minorities in the 
ownership and controi of broadcast facilities. Metro Broadcasting v. FCC . 497 U.S. 
547 (1990). 

In Metro , the Court noted that in 1968, the FCC first addressed the lack of 
involvement of African Americans and other minorities as employees in the broadcast 
industry. Id- at 554-555. The Court pointed out that the FCC, in 1968, recognized 
that a diverse work force in the broadcast industry was essential if minorities were to 
be able to achieve their First Amendment right to freedom of expression. Id. The 
Court noted that, after several years of developing, implementing and enforcing equal 
employment opportunity ("EEO”) rules, the FCC realized that it had not achieved any 
significant increase in minority control of broadcast facilities. Id. at 554-556. The 
Court pointed out that it was only after its inability to increase control of broadcast 
facilities by minorities through its EEO rules between 1968 and 1978, that the FCC 
turned its attention to policies designed to further ownership of broadcast facilities 
by minorities. Id. 

The Court then analyzed two aspects of the FCCs minority ownership policy, 
other than the tax certificate. The Court noted that the petitioner in the Metro case 
challenged the constitutionality of the minority ownership policy as not having been 
created and implemented within the FCC’s stamtory authority from Congress. The 
Court examined the extensive legislative history surrounding the minority ownership 
policy and determined that the FCC had developed and implemented the policy with 
statutory authority from Congress. Specifically, the Court reviewed the numerous 
legislative determinations, beginning in 1988, by Congress that the minority 
ownership policy as adopted by the FCC in 1 978, and as amended and expanded up 
to that date, should not be altered by the FCC. M- at 560. The Court ruled that this 
series of successive legislative actions established fully that the policy as adopted by 
the FCC in 1978 reflects the intent of Congress on this issue. 

This analysis by the Supreme Court allows this Subcommittee to fully answer 
all of the questions raised in the press advisory: (1) the tax certificate policy is 
consistent with the underlying intent of Section 1071, in that it furthers an important 
public policy objective; (2) the FCCs administration of Section 1071 has been 
approved by Congress and does not constitute an impermissible exercise of 
legislative authority; (3) Section 1071 fosters minority ownership of broadcast 
facilities; and (4) the policy is a necessary and appropriate means of achieving this 
goal. 


Therefore, NABOB submits that those who oppose the continued operation of 
Section 1071 to foster minority ownership must come forward with justification tor 
reversing the determination of the U.S. Supreme Court that promotion of minority 
ownership is an appropriate public policy objective for the FCC. We submit there is 
no basis for reversing that determination. 


To support an elimination of Section 1071, the opponents of the policy should 
demonstrate either that: ( 1 ) the objective of the policy has been achieved and the 
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policy is no longer needed, or (2) the FCC's administration of the policy has not 
actually promoted minority ownership. 

The record clearly refutes either such assertion. First, the objective of the 
policy has not been accomplished. The objective of the minority tax certificate policy 
is to help facilitate ownership of broadcast facilities by African Americans and other 
minorities at a level commensurate with dieir proportion in the American population. 
The circumstances which led the FCC to adopt the tax certificate policy in 1978 have 
not changed significantly. In 1978, African Americans constituted approximately 
10% of the American population, and yet owned less than 1% of all then licensed 
radio and television stations. 


Today, the National Telecommunications and Information Administration 
reports that, while now comprising approximately 12% of the American population, 
African Americans own less than 2% of all television and radio stations. Report of 
the National Telecommunications and Information Administration, September 1994. 
These numbers clearly demonstrate that the situation which necessitated the adoption 
of the minority tax certificate policy has not changed significantly since the adoption 
of the policy. In fact, just this past September, Vice President A1 Gore stated at the 
NABOB Fall Conference that these current ownership statistics are “a disgrace.” 

, September ) 9, 1 994, page 6. 


The next ground upon which the opponents would seek to over-turn the policy 
is that the FCC has not implemented the policy in a manner which has promoted the 
ownership of broadcast facilities by minorities. The theory espoused by such 
opponents of the policy is that the policy has been abused in "sham" transactions in 
which companies identified to the FCC as minority owned are actually controlled by 
non-minority individuals who put forward minority individuals to "front" for them. 
The history of the minority tax certificate policy refutes this claim. 


As noted, the minority lax certificate policy has been operated by the FCC 
since 1978. During that time, the FCC has issued approximately 300 tax certificates. 
During that same period, the FCC has approved approximately 15,900 transactions. 
See Broadcasting & Cable . March 7, 1994, p. 37, and January 2, 1995, page 46. Tax 
certificate transactions therefore constituted only 1 .9% of broadcast transactions since 
1978. 


Moreover, the vast majority of these tax certificates were issued to companies 
which were all or almost 100% minority owned. The entrepreneurs who controlled 
these companies put together their transactions and built their companies with little 
or no attention from or support from the non-minoriiy media. However, it now 
appears that press speculation of one or two possible abuses of the policy have 
galvanized a tidal wave of opposition to the policy. Such opposition is unfounded. 

The FCC on occasion may be presented with a proposed transaction in which 
individuals may seek to circumvent the intent of the policy. However, this 
Subcommittee, and most certainly the full Committee, has adopted over the years 
numerous lax policies which favor one group of individuals or companies with tax 
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benefits. When the Subcommittee and full Committee adopt and renew such policies, 
you are obviously mindful that such policies must be implemented by the Internal 
Revenue Service in a maimer such that unscrupulous persons will not be allowed to 
abuse those policies. Thus, you have given the IRS extensive enforcement authority 
and resources to detect and prevent such abuses. 

The FCC, like the IRS, has the authority and the resources to detect and prevent 
abuses of the tax certificate policy. And the FCC uses that authority to effectively 
preclude such abuses. This Subcommittee does not routinely eliminate important tax 
benefits for individuals and industries for which it has created tax policy initiatives, 
merely because the IRS may uncover some attempts to abuse these policies. The 
Subcommittee should similarly take no such action against the minority tax certificate 
policy. 

The FCC's tax certificate policy, and any aimounced transaction which may be 
causing this Subcommittee concern, have received so much publicity that the FCC 
will be forced to scrutinize any new tax certificate applications extremely thoroughly 
to assure that no abuses of the policy are occurring. We are certain that the FCC will 
reject any transactions which fail to comply with the objectives of the policy. 
NABOB fully supports such close scrutiny. 

The only parties who will suffer by an elimination of the policy, are the honest, 
dedicated entrepreneurs, who will never get an opportunity to use the policy, because 
of this Subcommittee's concern about potential abuses. The Subcommittee should not 
punish those who can properly benefit from the policy, when the FCC has been 
preventing, and can in the future continue to prevent, any potential abuses. 

We are then left to determine if there are other concerns which warrant an 
elimination of the policy. We have heard that this is not a minority ownership issue, 
but a deficit reduction issue. But, is the potential loss of revenue for the Treasury a 
reason to single out the minority tax certificate policy for elimination? No. 

This Subcommittee and the full Committee routinely approve tax measures 
which result in lost revenues for the Treasury. In fact, the staff of the Joint 
Committee on Taxation prepares a report of the Estimates of Federal Tax 
E.xpenditures each year, which shows this Comminee an estimate of the tax 
expenditure consequences of its various policies. The November 9, 1994 report 
shows dozens of tax provisions which result in lost potential income to the Treasury 
which this Subcommittee has approved. For example; 

• Exclusion of income of foreign sales corporations — $ 1 .4 billion 

• Deferral of income of controlled foreign corporations — $1 . 1 billion 

• Inventory property sales source rule exception — S3. 5 billion 

• Expensing of exploration and development costs — $0.5 billion 
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• Exclusion of investment income on life insurance and annuity contracts - $0.8 
billion 

• Special treatment of life insurance company reserves — $2. 1 billion 

• Deduction of unpaid property loss reserves for property and casualty insurance 
companies — $1.6 billion 

• Depreciation of rental housing in excess of alternative depreciation system -- 
$1.0 billion 

• Depreciation of equipment in excess of alternative depreciation system — $ 1 9.9 
billion 

• Reduced rates for first $10,000,000 of corporate taxable income — $43.9 
billion 

Included in this report is a mere $0.1 billion estimate for the FCC minority tax 
certificate policy. Therefore, if the objective is to eliminate the budget deficit, there 
would appear to be many much "fatter" policies to review. 

Then perhaps the problem is not the size of the cost to the Treasury, but a 
"social engineering issue." Well, again this would not seem to justify singling out 
this policy. The Tax Expenditure Estimate also lists numerous provisions which 
clearly constitute social engineering: 

• Deductibility of mortgage interest on owner-occupied residences - $53.5 
billion 

• Deductibility of property taxon owner occupied homes - $13.7 billion 

• Exclusion of capital gains at death — $12.7 billion 

Our objective in pointing out these provisions is not to question any of them 
or to suggest that any of them constitutes bad policy. Rather, the purpose is to point 
out that there is nothing in the FCC tax certificate that is outside the realm of the 
kinds of policies this Subcommittee approves each year. 

The next question then is: should the policy be abolished because there are 
better ways of encouraging minority ownership than allowing non-minority 
companies tax deferrals for selling to minorities? The simple answer is that we and 
the FCC have been looking for almost twenty years, and we have yet to find one. As 
stated above, the FCC adopted the tax certificate policy after ten years of trying to 
promote meaningful participation by minorities in broadcasting. What the FCC 
found was that the only lime minorities learned that desirable broadcast facilities 
were for sale was after the deal was signed and the sale was announced in the trade 
press. The trading in the most desirable broadcast facilities was, and still is, 
conducted in a closed circle of the largest companies. 
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No one called minorities to buy the most desirable facilities, because they were 
the most expensive. It was assumed that a minority buyer would have difficulty 
obtaining financing for a major acquisition, and the seller would have to wait for the 
minority to go to several lending sources before he could finance a deal, if he could 
finance it all. And, unfortunately, that assumption was usually correct. 

But, the tax certificate caused the telephones of some minority buyers to start 
ringing. Non-minority sellers realized that, if they could defer paying capital gains 
taxes, it would be worthwhile waiting for the minority buyer to arrange financing. 
The result is that the tax certificate generated some telephone calls to minority 
buyers. It did not produce a flood of such calls (300 tax certificate deals out of 
15,900 broadcast deals since 1978). But it produced some where none had been 
received before. If the policy is eliminated, many prospective minority buyers can 
plan to disconnect their telephones, because no one will be calling to sell them 
broadcast facilities. 

Then, we get to the final question which seems to be driving this hearing: At 
some point should a deal be considered too "big" to justify a tax certificate? To 
answer this question the Subcommittee must consider the underlying purpose of the 
tax certificate policy. The policy is intended to enable minorities to have an effective 
means of asserting their First Amendment rights through the ownership and control 
of broadcast facilities. To date, the tax certificate policy has fallen far short of 
producing such a result. The companies which control the dissemination of news, 
information and opinion in this country are all multibillion dollar businesses. If 
minorities are to be able to compete with the companies which currently dominate 
this industry, they must have at least some companies of substantial size. 

In its seventeen year history, the tax certificate has never had an impact which 
could be said to have allowed minorities to gain a substantial ownership position in 
this industry. Although minorities own approximately 3% of broadcast stations, that 
ownership represents only approximately 0.5% of the gross revenues of the broadcast 
industry. One transaction will not significantly change that situation. At such time 
as the policy produces minority ownership in the broadcast industry which even 
approaches the proportion of minorities in this society, we would agree that some sort 
of limit should be placed on the policy. For now, such a result is nowhere in sight. 

Therefore, we submit that the Subcommittee should take no action against the 
FCC's minority tax certificate policy. The policy has been approved by the Congress 
as consistent with the intent of Section 1071, the FCC has Congressional authority 
to continue the policy, the policy is a necessary and appropriate means of achieving 
minority ownership, and it does foster minority ownership. In fact, the policy should 
be expanded rather than curtailed. 


Thank you. 
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Chairman Johnson. Thank you for your testimony. 

Close scrutiny does matter, and if you have any thoughts about 
how we go about that, you are welcome to submit them. 

We are going to have to reduce the time to 3 minutes. I am soriy 
about that, but in order for everybody to be heard, we do have to 
do that. So if you will proceed promptly. 

STATEMENT OF TYRONE BROWN, ESQ., ON BEHALF OF BLACK 

ENTERTAINMENT TELEVISION, SYNCOM FUNDS, AND RADIO 

ONE, INC. 

Mr. Brown. Madam Chair, my name is Tyrone Brown. I was a 
Commissioner at the FCC when the tax certificate policy was es- 
tablished. I worked for it within the Commission. I supported it. I 
voted for it and I continue to support it now. 

We just heard that in the 17 or so years since the policy was es- 
tablished, we have had a total of 300 tax certificate transactions 
out of 15,000, nearly 16,000 total transfers. If this policy were pro- 
viding major windfalls, as a general matter, to either side of the 
transaction, we certainly would see many, many more transactions 
structured around the tax certificate than have occurred. I will 
come back to that at the end of my points, if I may. 

Chairman JOHNSON. Mr. Hancock will be able to stay so we will 
be able to resume the 5 minutes. 

Mr. Brown. OK I will still try to stay 

Chairman Johnson. That is all right, your experience is very in- 
teresting. 

Mr. Brown. I got into the broadcasting field as a lawyer for the 
Washington Post broadcast operations. When I got into the field, 
one of the early transactions that I was involved in on behalf of the 
Post was the acquisition of a television station. That acquisition 
took place the way that all transactions, radio and television, took 
place at that time. 

It was a small group of very courtly people, very courtly men, 
who acted through brokers, who had all the information about 
which broadcast stations were available and which ones were not. 
There were not any black people, there were not any Hispanics, 
there were not any women. That was the way we did business in 
America in 1974 and 1975. 

Now, I should say about the Washington Post, at the same time 
I was involved in that transaction, they transferred an FM station 
to Howard University. That station has become one of the most 
successful, leading minority-controlled stations in this community. 
So I am not knocking the Washington Post. 

But, they did television transactions the way transactions were 
done at that time. No black, no Hispanic, no Native American, no 
female-based business was going to get the information to be able 
to get into this marketplace. 

Well, 4 years after that, I went to the FCC as a Commissioner. 
When one young man named Frank Washington came to me and 
said, well, what about section 1071 and what about if the Commis- 
sion did try to do something about the one-half of 1 percent — be- 
cause that is what it was then — of these licenses passed out by gov- 
ernment that are in the hands of minorities? 
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What if the Commission said we will encourage that; could they 
then operate under section 1071? I said, “Hey, maybe that will 
work. You know what it will do? It will mean that minority individ- 
uals will get information about available stations. When they indi- 
cate an interest in getting into the business, and in order to do 
that, they will have to have the wherewithal, they will have to 
have some kind of access to capital, they will have to have experi- 
ence. But somebody will talk to them because they are carrying a 
piece of paper. Someone will talk to them. These brokers will let 
them know that the opportunities are out there. When they knock 
on the door of a banker, maybe somebody will open the door be- 
cause they have a piece of paper in their hand.” 

Now, Madam Chair, this program has not been a windfall. It has 
not been a rip-off. There have been 300 transactions in nearly 20 
years. The overwhelming majority of those 300 transactions have 
been radio transactions, small radio transactions. 

The overwhelming majority of the individuals involved in those 
transactions are still in the business today. Now, we have 

Chairman JOHNSON. When you say the overwhelming majority of 
transactions, do you mean of the 15,000 or the 317? 

Mr. Brown. Of the 317 transactions. They are still in business 
today. Some of them have traded up in terms of the number of sta- 
tions, but they are still in the business today. 

Then, Madam Chair, we look at the big transaction that gets all 
of the press coverage. Well, that transaction is an aberration in 
terms of the pattern that we have seen under this policy. But be- 
yond that, I would bet the family jewels that this transaction would 
never have resulted in a $280 to $400 million tax. The transaction 
would have been done with somebody else, it would have been done 
as a merger, it would have been done as a tax-free reorganization, 
it might not have been done, it might have been done as a swap. 
But the fact of the matter is that the transaction would not have 
occurred with tax consequences on the order of $300 to $400 mil- 
lion. 

Madam Chair, the Treasury was never going to get that money. 
This is not a loss to the Treasury. What happened here is what 
happens in any transaction. You consider all of the factors that go 
into deciding whether you are going to dispose of property, when 
you are going to dispose of it, what kind of liabilities you are going 
to pick up, what kind of liabilities you are going to pass to other 
people; if you are a public company, you consider what impact the 
transaction will have on your stock and your shareholders, what 
you are going to do with tne cash. You look at all those factors and 
you decide this is the way I am going to do the deal. 

You change one of the major factors, like the tax consequences, 
you do it a different way or you do not do it. Four hundred million 
dollars? Nobody dislikes money. Nobody is going to give it to the 
Treasury if they can find a way not to do it. 

Madam Chair, I will stop at this point and submit my written 
testimony for the record. 

[The prepared statement follows:] 
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STATEMENT OF TYRONE BROWN, ESQ., 

ON BEHALF OF BLACK ENTERTAINMENT TELEVISION, RADIO ONE, INC., AND THE 
SYNCOM FUNDS 

1. Statement of Interest. Summary of Position . 


Madam Chairperson, Members of the Subcommittee: 

My name is Tyrone Brown. I am submitting this Statement for myself and on behalf of 
Black Entertainment Television, Radio One, Inc., and The Syncom Funds. 

I am an attorney engaged in telecommunications practice with the Washington, D.C. law 
firm of Wiley, Rein & Fielding. From 1977 to 1981, 1 served as a Commissioner of the Federal 
Communications Commission. 

Prior to my tenure at the FCC, I was Vice President, Legal Affairs of Post-Newsweek 
Stations, Inc., the broadcast subsidiary of the Washington Post Company which operates 
television broadcast stations in a number of cities. Aft^ leaving the FCC, I helped to organize 
and manage District Cablevision, Inc., the cable television service provider in the District of 
Columbia. I have never had an interest in any transaction involving the issuance of a tax 
certificate under section 1071 of the Internal Revenue Code. 

Since 1978, and beginning during my tenure as a Commissioner, the FCC, acting under 
section 1071, has issued a "lax certificate" (entitling the recipient to a deferral of taxable gain) 
to any taxpayer desiring such a certificate who sells a radio or television station, or a cable 
television system, to a minority individual or a minority-controlled firm. The purpose of this 
hearing is to assess the FCC’s legislative authority to issue tax certificates in these 
circumstances, and to assess the effectiveness and appropriateness of the FCC’s approach in 
fostering the goal of increased minority ownership of broadcast and cable television outlets. 

Madam Chairperson, I respectfully submit that both the FCC’s interpretation of section 
1071 and its authority to issue minority ownership tax certificates are well established under 
current law. The FCC’s interpretation and its authority have been repeatedly confirmed in 
appropriations legislation enact^ by the Congress annually since 1988. 

Of course, Madam Chairperson, this Subcomnuttee may initiate changes in the law. I 
respectfully urge the Subcommittee not to recommend dismantlement of the minority ownership 
tax certificate program. The FCC, through two Rq)ublican and two Democratic 
Administrations, has painstakingly developed this program, and it works. I would request that, 
based upon input from the FCC and interested parties, the Subcommittee report only such 
prospective changes, if any, as it concludes will make more effective the FCC’s administration 
of minority ownership tax certificates under section 1071. 

The FCC’s program has led directly to a five-fold increase in minority ownership of 
radio and television broadcast stations, and to an increase in minority ownership of cable 
television systems as well. Elimination of this initiative would signal that increased minority 
ownership of electronic media of mass communications no longer is a priority with the 
Congress. This would be a wholly inappropri^ message. Even with the tax certificate, 
minorities today control no more than three percent of the nation’s broadcast outlets, and fewer 
still of its cable television systems. 


2. The FCC’s Tax Certificate Policy ERectively and Appropriately Furthers the Goal 
of Minority Ownership. ^ 


Madam Chairperson, I stated that minorities today own approximately three percent of 
the nation’s broadcast stations. In 1978 when the FCC adopted its initial Statement of Policy 
on Minority Ownership , minority ownership was not much more than one-half of one percent. 

In the light of the impact that the broadcast and cable technologies have on all the 
diverse, smaller communities that make up our national community, in my capacity as an FCC 
Commissioner I considered the minority ownerehip situation that existed in 1978 to be 
unacceptable. Frankly, Madam Chairperson, I consider the minority ownership situation that 
exists today to be not much better. However, it i§ better. And, I am convinced that the little 
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improvement that has occurred is in large part attributable to the availability of the minority 
ownership tax certificate. 

In making the tax certificate the centerpiece of its initial effort to achieve greater minority 
ownership in broadcasting and, later, in cable television, the FCC adopted a device that is 
precisely tailored to overcome, to some to a degree, the two missing ingredients that typically 
frustrate the minority entprq)reneur’s attempt to become involved as an owner of a broadcasting 
or cable television outlet. These two missing ingredients are, first, lack of information and, 
secondly, lack of access to capital. 

Madam Chairperson, quite simply, the tax certificate converts the minority entrepreneur 
into someone whom a prospective seller may want to talk with, and into someone who will not 
necessarily confront only closed doors when he or she ventures into the capital markets. 

The certificate does not confer wealth upon the minority entrepreneurs through a 
reduction in selling price. Nor does it deny the Treasury a tax, since taxes are merely deferred 
and not reduced or eliminated. On the other hand, economic activity is stimulated through the 
retention of funds in gainful private sector activity. 

This is what the tax certiticate secures for the minority entrepreneur, and it is all that it 
secures for him or her. But the open door, and that access to the prospective supplier of capital, 
may be (after his or her own dogged determination) the minority entrepreneurs’s most important 
asset. 


Madam Chairperson, it is for this reason that I strongly urge the Subcommittee to support 
continued availability of the minority ownership tax certificate under section 1071. 


3. The FCC Possesses Explicit Authority To Issue Minority O wpershio Tax Cert)ricates . 


Madam Chairperson, because the Subcommitree has raised a number of questions about 
the FCC’s current authority to issue minority ownership tax certificates, I also feel the need to 
address this issue of legislative authorization. 

There have been suggestions that the FCC, in the 1978 Statement of Policy , abruptly and 
impermissibly altered its prior interpretation of section 1071 of the Internal Revenue Code. The 
implication is that prior to 1978 the FCC issued a tax certificate only when the taxpayer was 
compelled to dispose of broadcast property due to new agency policy, but in announcing the 
minority ownership policy the Commission for the first time extended section 1071 treatment 
to voluntary dispositions. 

Madam Chairperson, I want to assure the Subcommittee that adoption of the tax 
certificate policy in 1978 did not involve any expansion of the Commission’s interpretation of 
section 1071. As we specifically stated in the 1978 Policy Statement, under preexisting agency 
practice the FCC had routinely issued tax certificates in connection with certain voluntary 
dispositions of broadcast properties that furthered agency policy. 

In any event, Madam Chairperson, if doubts once existed about the FCC’s authority to 
issue tax certificates in connection with transfers of broadcast and cable outlets to minorities 
under current law, those doubts now have been resolved in favor of such authority. 

In each fiscal year since 1988, the FCC appropriations legislation has not only expressly 
acknowledged the existence of the Commission’s minority ownership tax certificate policy, but 
it has also expressly forbidden use of appropriated funds to repeal or retroactively change that 
policy. The fiscal 1995 legislation, for example, states that appropriated funds may not be used 
to repeal or retroactively change the FCC’s minority ownership initiatives, "including those 
established in the Statement of Policy on Minority Ownership of Broadcasting Facilities . . . . " 
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Under the circumstances, Congressional endorsement of the FCC’s interpretation of its authority 
under section 1071 could hardly be more clear. 


4. The FCC’s Minority Ownership Policies Have Evolved in a Spirit of Bipartisanship 
and Cooperation. 


Madam Chairperson, the FCC has never treated its minority ownership policies as static 
rules that are good for ail circumstances or for all time. 

The original tax certificate policy was an initial response that grew out of a first 
conference on minority ownership sponsored by the FCC in 1977 under the leadership of 
Richard Wiley who chaired the Commission during the Nixon and Ford Administrations. 

Extension of the tax certificate policy to sales of cable television systems occurred in 
1982 under President Reagan’s Chairman Mark Fowler, as a result of recommendations from 
an Advisory Committee headed by ihen-Commissioner Henry Rivera. 

Most recently, Congress’ enactment of spectrum auction legislation, and its mandate to 
the FCC to assure opportunities for minority ownership participation in the auctioned spectrum 
(as well as ownership participation by female-controlled firms and small businesses) has required 
the Commission to undertake what is perhaps its most comprehensive reexamination of its 
minority ownership policies to date. 

Hopefully, this process of re-examinatlon and refinement will continue. In that process 
this Subcommittee has an appropriate oversight role to assure that section 1071 is not abused. 


5. Conclusion . 


Madam Chairperson, members of the Subcommittee, In closing I wish to reemphasize 
that I, as well as Black Entertainment Television, Radio One, Inc., and The Syncom Funds, 
strongly urge the Subcommittee to support the continued availability of the minority ownership 
tax certificate under section 1071. 

Thank you for this opportunity to share my views in this very important area. 
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Chairman Johnson. I appreciate your comments. It does appear 
we still need a record. We still need to know what in fact 

Mr. Brown. I would agree with that. 

Chairman Johnson. Who has had ownership. The fact we have 
none of that, does matter. But I hope it is as you say. 

Mr. Brown. I would be glad to include in the record a list of all 
of the companies that have received tax certificates. 

Chairman Johnson. That would be interesting. 

Mr. Brown. Since the inception of the program, because I have 
it available and will be glad to do that. 

Chairman Johnson. If you know all the principals in those com- 
panies, that would be useful, too. 

Mr. Brown. I am not sure I do, but to the extent I can. 

Chairman Johnson. Because the government has a hard time 
coming up with that information. Any information you can give us 
along that line is helpful. 

[The following was subsequently received:] 
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HiimmaT- y of Tax Certificate Data (aa of 2/2/95) 


Before 1978, minorities owned approximately one half of one 
percent (40) of the approximately 8,500 total broadcast licenses 
issued by the FCC. In fact, the National Association of Blac)c 
Owned Broadcasters (NABOB) reports that approximately 2 to 3 
minority broadcast transactions were consummated each year prior 
to the implementation of the FCC minority tax certificate policy 
in 1978. Today, a 1994 study performed by the National 
Telecommunication and Information Administration at the 
Department of Commerce, indicates that there are approximately 
323 radio and television stations owned by minorities, 2.9% of 
the total 11,128 licenses held in 1994. This represents a 700% 
increase in the number of licenses issued to minorities since the 
application of section 1071 to minority owned broadcast and cable 


properties (15 

years) . 





Industry- 

Total 

Black 

Hisoanlc 

Aslan 

Native 

American 

Minority 

Totals 

AM Stations 

4 , 929 

101 (2%) 

76 (1.5%) 

1 (0%) 

2 (0%) 

180 (3.7%) 

FM Stations 
5,044 

71 (1.4%) 

35 (.7%) 

3 (.1%) 

3 (.1%) 

112 (2,2%) 

TV Stations 
1,155 

21 (1.8%) 

9 (.8%) 

1 (.1%) 

0 (0%) 

31 (2.7%) 

Cumulative 

Totals 

11,128 

193 (1.7%) 

120 (1.1%) 

5(0%) 

5(0%) 

323 (2.9%) 


Of the total number of licenses currently held by minorities 
the data available indicates that up to 30% of the radio stations 
were acquired with the use of a tax certificate and up to 90% of 
the television stations were acquired with the use of a tax 
certificate. Data is unavailable for cable. Also, NABOB reports 
that the vast majority of existing minority broadcast owners have 
utilized tax certificates during the past 15 years either: 1) as 
an incentive to attract initial investors; 2) to purchase a 
broadcast property; or 3) to sell a broadcast property to another 
minority. 

During the past 15 years, the issuance of minority tax 
certificates has resulted in the sale or transfer of over 260 
radio licenses, 40 television licenses and 30 cable licenses, 
totalling approximately 330 tax certificates issued for minority 
deals. In contrast, approximately 117 non-minority tax 
certificates have been issued during the life of Section 1071. 
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Certificates 


Tvoe of License 

Issued 

of Total 

Minority Radio 

260 

58% 

Minority TV 

40 

9% 

Minority Cable 

30 

7% 

Non-minority 

117 

26% 

Total 

447 

100% 


There was a 

significant increase in the number of minority 

tax certificates 

issued between the 

years 1987 and 1989. This 

increase corresponds with the robust 

. trading experienced by the 

broadcast and cable industry during 

this period. The level of 

tax certificate 

activity also declined significantly in 1991 when 

federal restraints were placed on highly leveraged transactions 

and access to capital became a problem for the industry as a 

whole . 




Certificates 


Year 

Issued 

of Total 

1978 

4 

1% 

1979 

12 

4% 

1980 

10 

3% 

1981 

15 

5% 

1982 

15 

5% 

1983 

10 

3% 

1984 

11 

3% 

1985 

17 

5% 

1986 

18 

5% 

1987 

33 

10% 

1988 

33 

10% 

1989 

45 

14% 

1990 

46 

14% 

1991 

18 

5% 

1992 

14 

4% 

1993 

21 

6% 

1994 

8 

2% 

Total 

330 

100% 


Diversity of Ownership : 

Ownership data is available for approximately 55% (142) of 
the tax certificates issued in minority radio transactions. From 
this sample, there are approximately 77 separate owners (54%) of 
radio properties listed. Ownership data is available for 
approximately 98% (39) of the tax certificates in television 
transactions. From this sample there are approximately 21 (54%) 
separate owners listed. Ownership data is available for all 40 of 
the tax certificates issued in cable television transactions. 

From this listing, there are 20 (66%) separate owners of cable 
properties. In sum, the data indicates that well over half of 
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the broadcast and cable properties receiving tax certificates are 
owned by different individuals or companies. 

The racial allocation of the minority tax certificates are 
as follows: 


African Americans 

64% 

Hispanics 

23% 

Native American 

1% 

Alaskan Native 

4% 

Asian 

8% 


Holding Period : 

Although FCC regulations require the buyer of a property for 
which a tax certificate is issued to hold that station for one 
year, the overwhelming majority of minority buyers retain their 
licenses for much longer. Example, of the total certificates 
issued, minority buyers of radio and television properties have 
held their licenses for an average of 5 years. Cable is excluded 
from these figures because there is insufficient data available 
on the holding period. However, the Communication Act requires 
that all cable systems be held for a minimum of three years 
following either the acquisition or initial construction of such 
system. Holding period information is available for 
approximately 83% of the minority radio stations and all of the 
minority television stations. 

Size of Transactions : 

After reviewing a sample consisting of 55% of radio stations 
and 78% of television stations, the data indicates that the great 
majority of the sales transactions in which tax certificates are 
awarded are relatively small, averaging a sales price of $3.5 
million for radio stations and $38 million for television 
stations. Data is not available for the 30 cable deals, although 
we know that cable deals tend to be larger transactions. 

FCC has no data available on the amount of tax gains 
actually deferred. 

Other Findings : 

Although the tax certificate program is not the only FCC 
program designed to encourage transfer of licenses to minorities, 
it is the most frequently used program and is often used in 
concert with the other programs. In addition, various 
entrepreneurs and industry associations have submitted testimony 
to FCC which indicates that: "But for the tax certificate program 
the acquisition of existing broadcast and cable properties by 
minorities would be significantly more difficult to consummate." 


[Tax Certificate chart retained in Committee files.] 
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Chairman Johnson. Mr. Alarcon. 

STATEMENT OF RAUL ALARCON, JR., PRESmENT AND CHIEF 
EXECUTIVE OFFICER, SPANISH BROADCASTING SYSTEM, INC. 

Mr. Alarcon. Good afternoon, Madam Chairwoman, members of 
the Oversight Subcommittee. My name is Raul Alarcon, Jr., presi- 
dent and chief executive officer of the Spanish Broadcasting Sys- 
tem. I thank you for the opportunity of addressing you here today. 

In your hearing announcement you stated that these hearings 
would examine, among other things, whether the tax incentive pro- 
vided in section 1071 of the Internal Revenue Code, in fact, fosters 
minority ownership of broadcast facilities. It is precisely this ques- 
tion that I wish to address today. Let me state at the outset that 
the tax certificate program, in my opinion, is a tremendously valid 
and beneficial policy and a tribute to the Congress that mandated 
it and to the FCC that implements it. 

Let me tell you a little about the Spanish Broadcasting System. 
SBS is a family-owned and operated radio company founded in 
1983. My father, one of the founders, was born in Cuba, as I was, 
where he owned a chain of radio stations that were seized by the 
Castro government in 1960. We emigrated to the United States 
with very few possessions and became U.S. citizens. For 20 years 
my father worked his way up in the Spanish language radio and, 
for him, the purchase of our first station in 1983 represented the 
fulfillment of his dream to return to the business of owning and op- 
erating broadcast stations. 

Our first station was a small AM station licensed in Newark, 
N.J. The owners of SBS, who are all Hispanic, mortgaged every- 
thing they had to start this station. However, we would never have 
emerged from the starting gate if not for the government’s tax cer- 
tificate proCTam. The tax certificate policy encourages sellers to 
take the risk of selling to small, less well-known companies and al- 
lows minority-controlled entities to gain a foothold in an industry 
that is dominated by historically established major media corpora- 
tions. 

Today, 12 years after we purchased our first station, we are the 
largest Hispanic-owned media company in the United States. We 
operate 7 radio stations in the major markets — New York City, Los 
Angeles, and Miami. Each of these stations provides Spanish lan- 
guage programming and public service that is targeted to the com- 
munity it serves. WSKQ FM, our New York FM, is in fact the only 
Spanish language FM station in New York City. 

I am proud to say that our stations are public service oriented 
and financially successful. We own the No. 1-rated radio station in 
Los Angeles, Calif, surpassing all other English and Spanish lan- 
guage competitors. We are the fifth-rated radio station in the high- 
ly competitive New York market, making us the first foreign lan- 
^age station to break into the top 10 in the history of New York 
City audience ratings. 

The FCC’s tax certificate policy made all this possible. Without 
the tax certificate, it is highly questionable whether any of the sell- 
ers would have sold their stations to SBS. Each of the SBS stations 
was purchased under the issuance of a tax certificate. We believe 
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that the company itself, SBS, is proof of the success of the tax cer- 
tificate policy. 

The fact of the matteT" is that it is hard for anyone to break into 
the broadcast industry. Many of the barriers to entry are created 
by the simple fact that the radio spectrum is limited and broadcast 
licenses are a scarce and highly valued commodity, especially in 
the major markets where Hispanic listeners are concentrated. 
Available stations are getting harder to find, particularly for the 
minority buyer. The FCC’s decision to relax the duopoly ownership 
rules has created a new group of in-market buyers, in effect, fore- 
closing many opportunities for minorities in the future. 

The tax certificate policy is the least intrusive way for the gov- 
ernment to accomplish the goal of increasing minority ownership of 
broadcast stations. It involves no government loans, no government 
loan guarantees, no set-asides, and no government mandates, nor 
is it a giveaway. It is, as many commentators have observed, a de- 
ferral — a deferral — not a waiver of tax. It works. The advantages 
offered by the tax certificate make it possible for minority buyers 
to compete for and purchase broadcast stations. 

Let me dispel a common myth. There is an assumption that the 
tax certificate allows minority buyers to purchase stations at a dis- 
count. This has not been my experience. Spanish broadcasting has 
paid market prices for its stations. But without the ability to defer 
the gain on a sale, many station owners would not sell their sta- 
tions at all, let alone to a minority buyer with limited resources. 

What difference does Hispanic ownership make? As broadcasters, 
we believe it makes a big difference. I have heard people say His- 
panic ownership is of no real consequence. If this is true, why was 
there no Spanish language FM station in New York before we inau- 
gurated WSKQ FM 5 years ago? Similarly, why were Asians the 
first to establish Asian language stations? V^y were African- 
American broadcasters pioneers in introducing the urban format in 
major cities? 

The fact is we care about the communities we serve. I have heard 
complaints about minorities buyers making quick sales following 
tax certificate transactions. In 12 years of operations, we have 
never sold a station. We are invested in this business, committed 
to the business, and committed to the communities we serve. 

During the gulf war, during Hurricane Andrew, the California 
earthquake, and the civil disturbances in Los Angeles, we provided 
news and information in Spanish to our communities in New York, 
Florida, and California. These broadcasts included information re- 
garding emergency relief services and fundraising efforts on behalf 
of thousands of victims in need of assistance. No mainstream 
broadcasters speak to this community in the way we do, nor, in my 
view, are they capable of doing so. 

Also, we provide jobs, new jobs, both for on-air as well as admin- 
istrative personnel. We provide market opportunities and revenues 
for the businesses that advertise on SBS radio stations, and we 
showcase talent that would not otherwise receive air play or rec- 
ognition. 

I have one more paragraph. Madam Chair. 

Chairman Johnson. OK. 
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Mr. Alarcon. As I have said, the tax certificate program made 
all of this possible. In our opinion, an opinion that is shared by mil- 
lions of Spanish radio listeners, the tax certificate program works 
and works well. It should be retained. 

Indeed, if we are to measure the effectiveness of government pro- 
grams by the many social benefits they engender, then the tax cer- 
tificate program should not only be retained, but other even more 
far-reaching and innovative measures to encourage minority owner- 
ship in the media should be investigated and im^nemented. 

Thank you, Madam Chair. 

[The prepared statement follows:] 
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STATEMENT OF RAUL ALARCON, JR. 

PRESIDENT AND CHIEF EXECUTIVE OFFICER 
SPANISH BROADCASTING SYSTEM, INC. 
before the 

Subcommittee on Oversight 
Committee on Ways & Means 
United States House of Representatives 
Washin^on. D.C. 

January 27, 1995 

Madame Chairman and Members of the Oversight Subcommittee. My name is 
Raul Alarcon, Jr. I am the President and Chief Executive Officer of Spanish Broadcasting 
System, Inc. I am pleased to have this opportunity to testify before the Subcommittee 
concerning the government's policy of issuing lax certificates on the sale of certain 
telecommunications facilities. This program has several purposes, one of which is to 
encourage the sale of telecommunications properties to minority owned or controlled 
companies. 


In your hearing announcement, you stated that these hearings would examine, 
among other things, "whether the tax incentive provided in section 1071 [of the Internal 
Revenue Code] in fact fosters minority ownership of broadcast facilities." It is this question 
that I wish to address today. 

Let me begin by telling you something about Spanish Broadcasting System. 
SBS is a family-owned and operated radio company, founded in 19S3. My father, one of the 
founders, was bom in Cuba, as 1 was. In Cuba, he owned a chain of radio stations that were 
seized by the Castro government. Wc emigrated to the United States with very few 
possessions. We became United States citizens, and for twenty years my father worked his 
way up in Spanish language radio, working jobs in programming, sales, and advertising. For 
him, the purchase of our first station in 1983 represented the fulfillment of his dream to 
return to the business of owning and operating broadcast stations. 

Our first station was a small, AM station licensed to Newark, New Jersey. 

This station was the first Spanish-Ianguage station introduced into the New York/New Jersey 
radio market in more than a quarter century. The owners of SBS, who are all Hispanic, 
mortgaged everything they had to start this station. However, wc would never have emerged 
from the starting gate if not for the government’s tax certificate program. The tax certificate 
policy encourages sellers to take the risk of selling to small, less well-known companies, and 
allows minority controlled companies to gain a foothold in an industry that is dominated by 
successful, established, and well-financed companies. 

Twelve years after we purchased our first station, wc arc the largest Hispanic- 
owned media company in the United States. We operate seven radio stations in major 
markets; WSKQ-AM and FM serving New York, KXED-AM and KLAX-FM in Los 
Angeles, WCMQ-AM and FM serving Miami, and WZMQ in Key Largo. Each of these 
stations provides Spanish language programming and public service that is targeted to the 
community it serves. WSKQ-FM is, in fact, the only Spanish-languagc FM station in New 
York City. 


1 am proud to say that our stations are public service oriented and financially 
successful. We own the number-one rated radio station in Los Angeles, California, beating 
out all other English and Spanish-Ianguage competitors. We are the fifth-rated radio station 
in the highly competitive New York market, making us the first foreign language station to 
break into the Top Ten in the history of New York City audience ratings. 

The FCC's tax certificate policy made this possible. Without the tax certificate 
policy, it is highly questionable whether any of the sellers would have sold their stations to 
SBS. Each of the SBS stations was purchased under a tax certificate — and wc believe that 
SBS is proof of the success of that policy. 

In 1978, when the FCC announced that it would use its authority to grant tax 
certificates as a means of encouraging minority ownership of broadcast facilities, the 
Commission observed that "diversification in the areas of programming and ownership ... can 



be more ftilly developed through ... encouragement of minority ownership of broadcast 
properties."^ 


We recognize that this policy has been controversial. Yet even its most 
vociferous critics have cited Spanish Broadcasting as one of the program's success stories. It 
is important to keep in mind, therefore, that this success is a direct result of the tax certiflcate 
policy. The tax certificate made it possible for us to buy each station we own — and made it 
possible for us to o^er Spanish language programming that serves America's large and 
growing Hispanic community. In the case of each purchase, the seller has made the issuance 
of a tax certificate a condition of the sale. 

The fact of the matter is that it is hard for anyone to break into the broadcast 
industry. Many of the barriers to entry are created by the simple fact that the radio spectrum 
is limited — and broadcast licenses are a scarce and highly valued commodity. Barriers to 
entry are especially high in the major markets where Hispanic listeners axe concentrated. 
Competition is keen. Stations in the Top Ten radio markets range in price from $40 million 
to $150 million. 

Available stations are getting harder to find, particularly for the minority buyer. 
The FCCs decision to relax the duopoly ownership mles made it possible for broadcasters 
to buy second, third, and fourth stations in markets that were previously closed to them — 
thereby creating a new group of buyers — and foreclosing many opportunities for minorities. 
In this environment. Blacks, Hispanics, and other minorities that have historically lacked 
access to capital markets are now faced with even more limited opportunities to acquire and 
t^rate radio stations, and — in many cases — are forced to bid against media giants with 
vast resources. 


The tax certificate policy is the least intrusive way for the government to 
accomplish the goal of increasing minority ownerahip of broadcast stations. It involves no 
government loans, no government loan guarantees, no setasides, and no government mandates. 
Nor is it a giveaway. It is, as many commentators have observed, a deferral — not a waiver 
— of tax. And it works. The advantages offered by the tax certificate make it possible for 
minority buyers to compete for and buy broadcast stations. 

The tax benefit goes to the seller — not to the minority buyer. And let me 
dispel one common myth. There is an assumption that the tax certificate allows minority 
buyers to buy stations at a discount. This has not been my experience. Spanish Broadcasting 
has paid market price for its stations — but it was the tax certificate that made the deal 
possible. Without the ability to defer the gain on a sale, I know from experience that many 
station owners would not sell their stations at all — let alone to a minority buyer with limited 
resources. 


What difference docs Hispanic ownership make? As broadcasters, we believe 
it makes a big difference. I have heard people say that Hispanic ownership is of no real 
consequence — that any smart broadcaster will program to the Hispanic market. If this is 
true, why was there no Spanish-Ianguage FM station in New York before we started WSKQ- 
FM five years ago? Similarly, why did it take Asians to establish the first Asian language 
stations? Why are some of the hi^est-rated urban formatted stations owned by Black 
broadcasters? 


The fact is — wc care about the communities we serve. I have heard 
complaints about minority buyers making quick sales following tax certificate deals. In 12 
years of operation, wc have never sold a station. Wc arc invested in this business, committed 
to it and to the communities wc serve. The tax certificates have made it possible for SBS — 
a 100% Hispanic-owned company — to address the needs, interests, and problems of the 
Hispanic community. 

During the Gulf War, during Hurricane Andrew, during the California 
earthquake and the civil disturbances in Los Angeles, we provided news and information — 
news of special interest to the Hispanic communities — in New York, Florida, and 


‘ Statement of Policy on Minority Ownership of Broadcasting Facilities, May 25, 1978, 
FCC 78-322, at 4. 
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California. Our AM stations have morning news blocks dedicated to news and local affairs. 
We sponsor community events. We are involved in the fabric of the community and its 
neighborhoods, and our numerous public service awards attest to our standing in the 
community. No mainstream broadcasters speak to this community in the way that we do, nor 
— in our view — are they capable of doing so. 

We provide jobs — new jobs — both for "on-air" as well as administrative 
personnel. We provide market opportunities and revenues for the businesses that advertise on 
SBS radio stations. We provide a showcase for talent that would not otherwise receive 
airplay or recognition. If other, mainstream stations are now discovering Hispanic markets 
and Hispanic programming, it is because we pointed the way — and continue to lead. In 
1983, when we purchased our first station, there were fewer than 100 Spanish-language radio 
stations in the United States. Today, there are more than 300 Spanish-language formatted 
stations. 


The tax certificate program, like all programs, has its failures and its successes. 
SBS is a success story. There are others. We can only speak from our experience, but — in 
our view — doing away with the tax certificate program, as some have suggested, would be 
short-sighted — and offers no real guarantees of new tax revenues. 

First, as noted, the tax certificate program only permits a deferral of tax — not 
a waiver. Second, it cannot be assumed that, but for the tax certificate program, each and 
every sale to a minority owner would have generated tax revenues in the year of the sale. 
Many sales would never happen in the first place. Many owners would not sell their 
properties at all if they couldn't defer the taxes — or they would search for other tax-favored 
ways to sell their properties. 

Finally, to the extent minority owners have turned stagnant properties into 
money-making ventures, created jobs, and opened new markets, the tax certificate program 
has generated taxes — and keeps doing so, year in and year out. The tax certificates 
facilitate such new investment, and bring new ideas and new voices to the broadcast 
community, a community that must be — by definition — a reflection of America’s 
pluralistic society. 

The tax certificate program made it piossible for us to buy our first radio 
station. It enabled us to grow from one small station to become the largest Hispanic media 
company in the nation — and a market leader in the largest radio markets in the United 
States. We arc proud of our accomplishments — and we are proud of our record of service 
to the community. 

In our opinion, an opinion that is shared by millions of Spanish radio listeners, 
the tax certificate program works and woilcs well. It should be retained. Indeed, if we are to 
measure the effectiveness of government programs by the many social benefits they engender, 
then the tax certificate program should not only be retained, but other, even more f^ar- 
reaching and innovative measures to encourage minority ownership of the media should be 
investigated and implemented. 


We thank you for this opp)ortunity to present our views. 
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Chairman Johnson. Thank you very much. 

Ms. Sutter. 

STATEMENT OF DIANE SUTTER, PRESIDENT, SHAMROCK 

TELEVISION, BURBANK, CALIF., ON BEHALF OF AMERICAN 

WOMEN IN RADIO AND TELEVISION, INC. 

Ms. Sutter. Thank you. Good afternoon Chairperson Johnson 
and members of the subcommittee. I am Diane Sutter, president of 
Shamrock Television and past national president of American 
Women in Radio and Television. Shamrock Television and Sham- 
rock Broadcasting operate radio and televisions stations in the 
United States and are seeking to acquire additional stations. 

I appear before this subcommittee today on behalf of AWRT, and 
to express AWRTs strong support for the use of tax certificates by 
the FCC to increase minority ownership of broadcast and other 
mass media properties. Since our testimony has been filed with 
this subcommittee, I will summarize it. 

AWRT is a nonprofit national organization of professional men 
and women working in the electronic media. 

Chairman Johnson. You don’t have to feel rushed. You do have 
your 5 minutes. 

Ms. Sutter. Thank you. The mission of AWRT is to enhance the 
impact of women in the electronic media. AWRT strongly supports 
the policies to promote the ownership of broadcast and other com- 
munications properties by women and minorities, including the 
FCC’s award of tax certificates pursuant to section 1071 to increase 
minority ownership. 

Consistent with the underlying intent of section 1071, tax certifi- 
cates have proven to be a valuable incentive that furthers the 
FCC’s policy of increasing ownership of broadcast stations and 
cable properties by qualified minorities. AWRT also supports the 
extension of the FCC’s tax certificate policy to include the availabil- 
ity of section 1071 certificates to investors and qualified women- 
owned companies to advance diversity which does not now exist. 

Based on my experience in the broadcast industry, I can tell you 
firsthand that the availability of tax certificates can be a pivotal 
factor in evaluating a broadcast sale or an investment. 

AWRT supports rigorous review by the FCC of the elimbility of 
companies for tax certificates. The potential for abuse should not 
be used as a basis to eliminate an appropriate and effective mar- 
ket-based incentive for increasing minority ownership of broadcast 
stations and an incentive that could appropriately be used to in- 
crease ownership of broadcast stations and other mass media facili- 
ties by women. 

As you have heard, and will hear today, the use of tax certifi- 
cates has directly buttressed the FCC’s important goal of increas- 
ing minority ownership and diversity of broadcast and cable facili- 
ties. Tax certificates nave added the value of stimulating invest- 
ment in mass media properties by minority-owned companies. 

By requiring the recipient of a tax certificate to reinvest the sale 
proceeds in a qualified property, the awarding of 1071 stimulates 
economic growth, specifically 107 1’s requirement of investing the 
proceeds in a qualified replacement properties to defer tax invest- 
ments not to eliminate them. 
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Tax certificates also provide a direct market-based incentive for 
investment in minority-owned companies. Market-based incentives 
that increase access to capital are essential to redressing the 
underrepresentation of minorities and women in the broadcast in- 
dustry. 

Statistics on women-owned businesses demonstrate the contin- 
ued barriers that women face in raising capital required to acquire 
broadcast and cable properties. The discrimination that exists 
against women entrepreneurs has been recognized by Congress. 
Congress’ recognition of the barriers faced by women in obtaining 
financing for business ventures, as well as in statistics included in 
our testimony on the low level of representation of women owner- 
ship in broadcast stations, fully supports the extension of the FCC’s 
policy of awarding 1071 tax certificates to qualified women-owned 
companies seeking to acquire broadcast and cable facilities to pro- 
vide incentives for women ownership of broadcast and cable prop- 
erties. 

The statistics demonstrate what Congress clearly recognized 
when it enacted the Omnibus Budget Reconciliation Act of 1993, 
and in the order to the FCC to use spectrum auctions to award li- 
censes for the commercial mobile radio services; that the dissemi- 
nation of spectrum licenses among a wide variety of applicants, in- 
cluding businesses owned by women, is an important and legiti- 
mate government interest. 

The same congressional concern about underrepresentation by 
women, and the provision of spectrum-based services that resulted 
in that congressional mandate, warrants the use of section 1071 
tax certificates as an incentive to increase female ownership of 
broadcast and cable facilities. 

AWRT has encouraged the FCC to conduct a survey and study 
the current level of women ownership of broadcast facilities. The 
FCC has not conducted such a survey since 1982. Such a study 
would enable the FCC and Congress to identify the trends in 
broadcast ownership and provide an important foundation for fu- 
ture policy decisions. 

We would like to work with this subcommittee and to supple- 
ment our testimony by providing additional written comments in 
relation to things we have heard today, and we encourage the sub- 
committee to look for ways in which we can increase the diversity 
which we believe minority certificates have brought to the picture 
by including women. 

[The prepared statement follows:] 
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TESTIMONY OF DIANE SUTTER 
ON BEHALF OF 

AMERICAN WOMEN IN RADIO AND TELEVISION, INC. 

BEFORE THE 

HOUSE WAY A7VD MEANS COMMITTEE 
SUBCOMMITTEE ON OVERSIGHT 

JANUARY 27, 1995 

Good morning, Chairwoman Johnson and members of the Subcommittee. I am Diane 
Sutter, President of Shamrock Television and past national president of American Women in 
Radio and Television, Inc. ("AWRT*). Shamrock Television is the owner of a small market 
network television station. Shamrock also is actively engaged in seeking to acquire 
additional small and medium market television stations. Shamrock Broadcasting, Inc., our 
affiliate, owns 18 major market radio stations. It is an honor for me to appear before this 
Subcommittee today on behalf of AWRT and to express AWRT’s strong support for the use 
of tax certificates by the FCC to increase minority ownership of broadcast and other mass 
media properties. 

AWRT is a non-profit, national organization of professional women and men who 
work in radio, television, cable, advertising — essentially the electronic media — and closely 
allied fields. The mission of AWRT is to enhance the impact of women in the electronic 
media and allied fields by educating, advocating, and acting as a resource to its members and 
the industry. AWRT strongly supports appropriate policies to promote the ownership of 
broadcast and other communications properties by women and minorities. AWRT believes 
that the FCC’s award of tax certificates pursuant to Section 1071 to increase minority 
ownership of broadcast and cable properties is an example of just such an appropriate 
market-based policy. Consistent with the underlying intent of Section 1071, tax certificates 
have proven to be a valuable incentive that furthers the FCC’s policy of increasing ownership 
of broadcast stations and cable properties by qualified minorities. AWRT also supports the 
extension of the FCC’s tax certificate policy to include the availability of Section 1071 
certificates to investors in qualified women-owned companies seeking to acquire broadcast 
and cable properties and to companies that sell their existing broadcast and cable properties 
to qualified women-owned companies. 

Since adoption of the FCC’s policy to award tax certificates to increase minority 
ownership of broadcast properties in 1978, tax certificates have proven to be one of the most 
valuable financial incentives in broadcast acquisitions. As of October 1994, 283 tax 
certificates have been awarded by the FCC for broadcast stations while 25 have been issued 
for cable sales. Based on my experience In the broadcast industry, I can tell you first hand 
that the availability of tax certificates can be a pivotal factor in evaluating a broadcast sale or 
investment. 

To ensure the appropriate use of Section 1071 certificates, AWRT supports rigorous 
review by the FCC of the eligibility of companies for tax certificates. Stringent case-by-case 
review of the ownership and qualifications of a company on which an application for a tax 
certificate is based can be conducted by the FCC to weed out any potential abuses of the 
FCC’s tax certificate policy. The general, unsubstantiated fear of such abuses should not be 
used as a basis to eliminate an appropriate and effective market-based incentive for increasing 
minority ownership of broadcast stations and an incentive that could be appropriately used to 
increase ownership of broadcast stations and other mass media facilities by women. 

Past studies have shown that the use of lax certificates has directly buttressed the 
FCC’s important goal of increasing minority ownership of broadcast and cable facilities. 

Tax certificates have the added value of stimulating investment in mass media properties and 
minority-owned companies. By requiring the recipient of a tax certificate to reinvest the sale 
proceeds in "qualified replacement property," the awarding of Section 1071 tax certificates 
stimulates economic growth. Specifically, Section 1071’$ requirement of reinvesting the 
proceeds of the tax certificate in "qualified replacement property" to defer taxation fuels 
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additional investment by the seller. This investment, rather than the mere pocketing of the 
sale proceeds, stimulates additional economic growth in the form of economic expansion, 
additional job growth and the creation of new and greater market opportunities. Tax 
revenues also are derived even if the investor who receives a tax certificate elects to reinvest 
the proceeds of the tax certificates in other existing media properties rather than new 
properties because the investment in the existing property will trigger a taxable sale of that 
existing property. 

The tax revenues gained from the multiplier effect of this additional investment and 
the continued operation of the broadcast and cable properties by minority-owned companies 
may well offset the revenue losses from deferral of taxation permitted by the award of a 
Section 1071 tax certificate. In addition, award of a Section 1071 certificate merely permits 
deferral of the tax. The tax ultimately will be realized upon the sale of the replacement 
properly. 

Tax certificates also provide a direct market-based incentive for investment in 
minority-owned companies. Initial investors in minority-owned companies are eligible for a 
Section 1071 certificate on the sale of their interests. Market-based incentives that increase 
access to capital are essential to redressing the under-representation of minorities and women 
in the broadcast industry. Statistics on women-owned businesses demonstrate the continued 
barriers that women face in raising the capital required to acquire broadcast and cable 
properties. The discrimination that exists against women entrepreneurs has been recognized 
by Congress. Seven years ago. due in large part to the leadership of women in Congress, 
Congress enacted the Women’s Business Ownership Act of 1988. In 1992, Congress again 
sought to redress the hurdles that women and minorities face in raising capital by enacting 
the Small Business Credit and Business Opportunity Enhancement Act of 1992. Congress’ 
recognition of the barriers faced by women in obtaining financing for business ventures as 
well as statistics on the low level of representation of women in ownership of broadcast 
stations fully support extension of the FCC’s policy of awarding Section 1071 tax certificates 
10 qualified women-owned companies seeking to acquire broadcast and cable facilities and to 
provide incentives for women-ownership of broadcast and cable properties. 

Thirty-two percent (32%) of all small businesses were owned by women in 1991 
according to the U.S. Small Business Administration. Despite these encouraging general 
statistics, this business growth has not been mirrored or even suggested in the broadcast 
industry. In 1987, the latest year for which relevant statistics currently are available, only 
26 television stations were owned and controlled by women out of 1,342 television stations 
operating in the United States.- In other words, in 1987 only 1.9% of all television stations 
were owned and controlled by women. Out of the 10,244 radio stations operating in the 
United States at that time, only 394, or 3.8% of all radio stations, were owned 50% or more 
by women.-' Thus, in 1987, only 420 out of a total of 11. 586 broadcast stations were 
owned and controlled by women. 

Other studies confirm the low level of representation of women in the ownership 
ranks of broadcast facilities. A Congressional Research Service Study entitled "Minority 
Broadcast Station Ownership and Broadcast Programming: Is There a Nexus?, " released in 
1988, found that women held a 51 % or greater ownership interest in 7. 1 % of the broadcast 
stations surveyed. A study commissioned by the FCC in 1982 found that women held 50% 
or more of the stock of the licensees of 8.5% of the AM stations, 9% of the FM stations and 
2.8% of the television stations across the country. Although the 1982 study and the 1988 


See Women Business Owners, Congressional Caucus on Women’s Issues (1992). 

See Women Owned Business, U.S. Department of Commerce (1990) (based on 1987 
economic census); see also 1988 Broadcasting/Cablecasting Yearbook, p. A-2. More recent 
statistics on women-owned businesses are expected to be released by the Bureau of the 
Census in June 1995. 

Id. 
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Congressional Research Service study are not directly comparable because they use different 
definitions of control (50% and 51%), the comparison is still useful. The rough comparison 
reveals that women controlled 7.9% of stations in 1982 and only 7.1% in 1988 — if not a 
decline, then certainly a stagnation, in the number of women-owned broadcast stations. 

These numbers obviously are at odds with the number of women in the United States 
and in the U.S. workforce. According to the 1990 U.S. Census, women represented 46% of 
the civilian labor force in the United States. The FCC’s latest employment statistics also 
indicate that women and minorities continue to be employed in the broadcasting industry at 
levels significantly below their representation in the overall workforce. In 1993, women 
constituted only 39.6% of the broadcast workforce, with 32.8% at the professional 
managerial level. In the cable industry, total employment of women decreased from 41.7% 
to 41.6, 30.9% of the professional/managerial jobs in the cable industry are held by 
women.-' 

These statistics demonstrate what Congress clearly recognized when it enacted the 
Omnibus Budget Reconciliation Act of 1993 and authorized the FCC to use spectrum 
auctions to award licenses for commercial mobile radio services — that the dissemination of 
spectrum licenses among a wide variety of applicants, including businesses owned by 
women, is an important and legitimate government interest. The same Congressional 
concern about under-representation by women in the provision of spectrum-based services 
that resulted in that Congressional mandate warrants the use of Section 1071 tax certificates 
as an incentive to increase female ownership of broadcast and cable facilities. 

Finally, AWRT has encouraged tlie FCC to conduct a survey and study on the current 
level of women ownership of broadcast facilities. A study on female ownership of broadcast 
licenses has not been undertaken since the' FCC’s study in 1982. Such a study would enable 
the FCC and Congress to identify trends in broadcast ownership and provide an important 
foundation for future policy decisions. 

AWRT looks forward to continuing to work with the Congress and this Subcommittee 
on issues of importance to women in the communications industry. I appreciate the 
opportunity to testify and would be pleased to respond to any questions. 


FCC Equal Employment Opportunity Trend Report (June 22, 1994). 
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Chairman Johnson. Thank you very much. Thank you for your 
input. 

My colleague, Mr. Hancock, does have a question for the panel, 
so he has gone to vote. He will come back. If you would be so kind 
as to wait, he has a question, and then we will invite the other 
panel. 

Unfortunately, I cannot return after this vote, so I will review 
the other testimony in writing. 

I do, though, invite you all to submit, having heard the substance 
of the hearing, your thoughts about how this law can be improved. 
It clearly has some strengths, it clearly has some weaknesses. We 
have very little record to go on. The role of congressional oversight 
in this area has not been an honorable one in the last few years, 
and so we will be making some changes in this law, and I invite 
your input into those changes so that we may preserve its 
strengths and correct its weaknesses. 

Thank you for your participation. 

[The following was subsequently received:] 
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Corporate Headquarters Raul AJarc6n 

26 West 56ih Street President 

New York, New York 10019 
212/541-9200 
Telefax 212/541-6904 

By Hand 


February 6, 1995 


Hon. Nancy Johnson 
Chairman 

Subcommittee on Oversight 
Committee on Ways & Means 
1 102 Longworth House Office Building 
United States House of Representatives 
Washington, D C. 20515 

Re: 


Dear Chairman Johnson: 


Section 1071 

Supplement to Hearing Testimony 


As you will recall, 1 was privileged to testify at the Subcommittee's January 
27th hearing on the Federal Communications Commission's use of Section 1 07 1 tax 
certificates to increase minority ownership of broadcast facilities. This letter 
supplements that testimony, and I ask that a copy be included in the record to the 
Subcommittee's hearing. 

First, during the hearing, the observation was made that tax certificate sales 
increased substantially in the 1980's, and some questioned the reason for this uptick. 
1 submit that the reason for this increase was file overall health of the economy in 
the 1980's. During the 1980's, money was available for entrepreneurs looking for 
investment properties — including minority buyers with tax certificates -- and a 
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Honorable Nancy Johnson 
February 6, 1995 


substantial number of television and radio stations were bought and sold. Some 
were tax certificate sales, but I suspect that the number of tax certificate sales is 
directly related to the number of sales generally, and ebbs and flows with the market 
for broadcast stations. 

Second, during the hearing it was noted that the Seetion 1071 tax certificate is 
not the only means by which the FCC seeks to increase minority ownership. In 
particulai-, ;nention was made of the FCC's distress sales policy, which allows 
broadcasters at risk of losing their license to sell their stations to qualified minority 
buyers at a price equal to 75% or less of the station's fair market value. 

It is true that the FCC has used its distress sales policy to encourage sales to 
minority buyers — but the distress sales policy could never substitute for the tax 
certificate First, few stations are threatened with license revocation in any given 
year, let alone designated for a revocation hearing.'* Second, of the small number, 
even fewer stations are available in markets with sizable minority audiences. I 
speak from experience. 

Several years ago, on procedural grounds, 1 lost the chance to purchase a 
New York area station under the distress sale policy when the Commission, after a 
prolonged proceeding, decided to revoke the broadcaster's license, thereby 
foreclosing any distress sale. After that sale fell through, it was ten years before I 
again had an opportimity to buy a New York station — at a cost of $55 Million, one 
of the higliest prices ever paid for a New York City station. Even then, I was only 
bio to purchase the station because I could offer the buyer the tax certificate. 


• In his lesdmony before the Subcommittee. FCC General Counsel William Kennord stated that "approximately 
S 30" tax certificate sales bet>\een 1978and 1994 involved sales to minority-owned entities. During that same time 
period, according to the FCC, only 42 distress sales have been approved. In the Matter of Policies and Female 
I 'f^-n er. ship ctA fass Media Facilities. FCC 94-323 (Released January 12. 1995), at 4. 
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Honorable Nancy Johnson 
February 6, 1995 


The tax certificate program has come under serious criticism in recent weeks 
— and, as you suggested in statements during the hearing — it may be appropriate 
for the Subcommittee to consider ways in which the policy can be made more 
accountable. Speaking, however, as an Hispanic-American broadcaster who has 
purchased every one of his stations with a tax certificate, who has never sold a 
station, and who has programmed every one of his stations to reach the Hispanic 
audience, I urge you to resist efforts to undertake wholesale repeal of Section 1 071. 


I am available to discuss this and other issues with you at your convenience. 


I 

Sincerely, 

\ ~ i ■ 

Raul Alarcon, Jr. 


cc: Honorable Charles Rangel 

Honorable Robert Masui 
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[Recess.] 

Mr. Hancock [presiding]. Thank you very much for sticking 
around for a few minutes. I apologize, but there were a couple of 
questions that I had on my mind that I would like to ask, even 
though I was not here for all of your testimony. 

Mr. Sutton, you indicated in your testimony that you had been 
involved in various situations involving the tax benefit of the mi- 
nority enterprise. How many have you been involved in? 

Mr. Sutton. In both instances I sold to minorities to encourage 
others to get into the business; two instances. 

Mr. Hancock. OK You say in two instances. 

Mr. Sutton. Yes. 

Mr. Hancock. Have you been involved in more than one? 

Mr. Winston. I am the executive director of the trade associa- 
tion. I am not a station owner, sir. 

Mr. Hancock. OK Have you been involved in one? 

Mr. Brown. I have never been involved in it. 

Mr. Hancock. OK 

Mr. Alarcon. Yes, Congressman, I have been involved in five 
transactions where tax certificates have been issued. 

Mr. Hancock. OK Here again, I apolomze for asking you to wait 
for 10 or 15 minutes, but Mrs. Sutter, there is one question. Are 
you making a real good case here for capital gains for everybo(W? 

Ms. Sutter. Well, interestingly enough, one of the arguments for 
the minority tax certificate is that it can, in the same way capital 
gains is designed to, encourage reinvestment and the stimulation 
of the economy, that this serves that same purpose. So I would see 
the likeness to it, in that it can also be a spur to getting invest- 
ment in the economy, and doing that while at the same time creat- 
ing diversity, which of course capital gains does not. 

Mr. Hancock. Well, I want to get this in as part of the record. 
There are people that say that capital gains only benefits the rich, 
and yet the situation and the case we are making here is that cap- 
ital gains treatment, through tax deferment, benefits minorities 
pretty strongly. 

This is similar to capital gains. In effect, it would apply in basi- 
cally the same way, except it is earmarked as a tax benefit rather 
than just an across-the-board capital gains. 

Ms. Sutter. Well, it is a tax deferment subject to reinvestment 
in the economy. 

Mr. Hancock. Which, in effect, is what the principle of capital 
gains is. It defers the taxes and that way it creates more invest- 
ment and creates more economic stimulation. 

Ms. Sutter. Right. The difference with this is that it is man- 
dated as a prerequisite to getting the tax certificate. 

Mr. Hancock. Right. In other hearings we will be talking about 
capital gains and the capital gains treatment, so I just wanted to 
get it into the record. 

Thank you very much. I appreciate it. I apologize again for keep- 
ing you here so long. 

Yes, sir. 

Mr. Winston. Mr. Hancock, may I speak to the last point you 
raised about the general capital gains tax reduction and how it 
would compare witn respect to the tax certificate? 
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The critical point that needs to be understood about the tax cer- 
tificate is that the tax certificate causes the transaction to occur to 
a minority. What happens is, if I am looking to sell a desirable 
broadcast facility, there are potential buyers lined up. Many of 
those potential buyers can just call their bank and have the funds 
wired the next day, if I strike a deal with you. 

The problem is that, for minorities, it means going out, raising 
funds, dealing with bankers you have never dealt with before, and 
it takes time. If I have a desirable property to sell, I do not want 
to waste time waiting for a minority to get the money. But if a mi- 
nority is going to give me a tax certificate, then there is a time 
value that comes with that tax certificate, and I am willing to wait 
for him or her to get their money together to make that transaction 
occur. 

So if it is not uniquely geared toward minorities, minorities will 
not get those transactions. Someone will get a tax capital gains 
benefit but it will not be the minorities. 

Mr. Hancock. I appreciate the point that you are making, and 
there is no question that it works that way. But one of the things 
that is happening right now in our economy is there are a lot of 
transactions that are just on the verge of being closed, that are 
waiting now to see what the U.S. Congress does on capital gains. 
So the whole thing fits together. 

Like I say, I just wanted to make sure that we understand that 
capital gains, if we get it through up here, benefits everybody, in- 
cluding minorities. That is the only point, and I wanted it in the 
record. 

Thank you very much for your testimony. 

I guess this is the final panel for the day. I am assuming most 
of you have been here since the hearing started this morning and 
know there has been a lot of testimony. As you have been here, you 
know we are going to stick fairly close to the 5-minute time limit. 
Your written statements will become part of the record, and we 
would appreciate it if you would keep your verbal testimony as con- 
cise as possible so we can abide by the 5-minute testimony rule. 

We are not going to cut you off. You have taken your time to be 
here, and we want to make sure that you have the opportunity to 
make your full statement. 

So with that, Mr. Oxendine. 

STATEMENT OF JOHN E. OXENDINE, PRESIDENT AND CHIEF 

EXECUTIVE OFFICER, BROADCAST CAPITAL FUND, INC., AND 

PRESIDENT AND CHIEF EXECUTIVE OFFICER, BLACKSTAR 

COMMUNICATIONS, INC. 

Mr. Oxendine. That is correct, thank you. Thank you Congress- 
man Hancock, and I really appreciate the opportunity to be here 
today. I have my comments for the record and I am just going to 
make a few points. 

Right now I am president of the Broadcast Capital Fund. We 
have funded, made 50 commitments to minorities over the last 14 
years I have been running the company; two-thirds black station 
owners and one-third Hispanic small deals. We have used tax cer- 
tificates. 
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I am also president of a company called Black Star Communica- 
tions. I own three little television stations. I also spent the last 2 
years on the Small Business Advisory Committee at the FCC, 
working on what we could do for small businesses, women, and 
rural telephone companies. 

I would just like to say for the record that I certainly support the 
minority tax certificate, even though it has its challenges, for two 
major reasons. 

The first is that it is important for diversity. In the 50-some-odd 
deals that we have done, we have found that it is important to 
have ownership. When you look at the 300-plus television markets 
around the country, if we, as minorities, do not have the No. 1, 2, 
3, or 4 stations in terms of ratings and market share, it is impor- 
tant that we be able to find financing so we can own some of the 
smaller stations in the market. We usually own or can purchase 
most of the smaller stations in the market. 

Most of our deals have been in the small to medium markets and 
the tax certificates have been very, very important there. Where 
the owners are there and live in the city of license, we have seen 
a real change. Because if the ownership is there and there is a di- 
versity of ownership, there is a diversity of message to the commu- 
nity. I have seen that in the 14 years I have been in broadcasting. 

Importantly, the tax certificate has facilitated small business de- 
velopment because these are some small radio stations that other- 
wise would not have been bought. 

With regard to the tax certificate, we have seen the tax certifi- 
cate used primarily to help us (minorities) access capital. It has al- 
lowed us to have a ‘Touy-in” to the game. Like Mr. Winston said, 
in most instances it is the chicken or the egg scenario. If you have 
a deal, you have to have money. When we go for the deal, if we 
don’t have money, the sellers won’t close the deal. So tax certifi- 
cates have made us attractive. 

In the instances where we have used the tax certificate, if a 
property costs $10 and the majority of the population can pay $10, 
we come along and offer $7 because there is minimally a 30-percent 
tax to pay. Usually the seller doesn’t give it to us for $7. We get 
it for $8.5. So the loss, or the deferral of taxes, is really not as 
much as it could be. It is only $1.50 instead of $3. 

In the instances where there are tax deferrals, it is usually in 
the interest of the seller to reinvest, whether it is the small deals 
I deal with or the major deal that people are alluding to down the 
road. If you are an entrepreneur and you have an opportunity to 
take a tax deferral, if you do not reinvest that money, you are 
going to have to amend your tax returns for that year and pay in- 
terest. Smart entrepreneurs, rather than having their money sit- 
ting around idly for 2 years, will invest it in something that will 
make some money and provide a good return. 

So from our experience, the tax certificate has not only been good 
in generating business in providing access to capital and motivat- 
ing people to invest in minority-owned companies, but the seller is 
also motivated to do something entrepreneurial with his tax serv- 
ices. Hopefully, that seller would do so in the community. 

Most of our tax certificates have been small. When I came into 
the business 14 years ago, there were less than 50 minority-owned 
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broadcast properties, and now there are close to 300-plus. That is 
still less than 3 percent. Of the 11,000 properties in the United 
States, anywhere between 500 to 1,000 get bought and sold every 
year. The couple hundred that represent the tax certificate deals 
over the past 15 years have not been bad or very costly. 

But when you look at radio, TV, cable — raaio, financing radio 
transactions has worked very effectively because when you own 
radio you have to be part of the community or you will not make 
it. With television station ownership, you do not have as much con- 
trol in programming, but if you are the owner, your feelings and 
concerns are reflected in the community for the things that are im- 
portant to us (minorities). For cable, it is a little more difficult be- 
cause it is larger and less local. But our experience overall has 
been pretty good, and I will defer to my colleagues. 

[The prepared statement follows:] 
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Testimony of 

JOHN E. OXENDINE 
President and Chief Executive Officer, 
Broadcast Capital Fund, Inc. 

& 

President and Chief Executive Officer, 
Blackstar Communications, Inc. 

before the 

Subcommittee on Oversight 
Committee on Ways and Means 
House of Representatives 
January 27, 1995 


Madam Chairman and members of the Subcommittee, thank you for the 
opportunity to testify today as you begin to examine tax certificates in communications 
ventures under Section 1071 of the Internal Revenue Code. 

As the President of Broadcast Capital Fund, Inc. ("Broadcap"), a venture 
capital company which has financed nearly forty minority broadcasters, and as the 
President of Blackstar Communications. Inc. ("Blackstar”), a minority owned and 
controlled company which has three television stations, let me express my strong 
support for the use of tax certificates to increase diversity among the trustees of the 
public’s airwaves. 

Let there be no doubt that the FCC’s lax certificate policy has directly led to a 
significant increase in diversity of broadcast ownership in the United Slates. For more 
than seventeen years, the Federal Communications Commission has used tax 
certificates to promote broadcast ownership by new entrants previously precluded from 
ownership through historical patterns of discrimination. Both the Congress and the 
Supreme Coun have approved this goal of diversity in broadcast ownership. When 
the FCC began its minority tax certificate policy, minority-owned stations numbered 
fewer than fifty -- less than one percent of all broadcast stations. We now have over 
320 minority-owned commercial broadcast stations. The FCC has issued 
approximately 280 tax certificates with respect to broadcast stations. While I don’t 
know precisely how many of those acquiring broadcast stations through tax certificates 
currently own and operate the same broadcast stations today, the FCC’s tax certificate 
policy contributed significantly to a broader, more diverse, and more competitive 
broadcast marketplace. 

Let there also be no doubt that much remains to be done to tear down the 
barriers to wider participation in broadcast ownership and to foster a level, 
competitive playing field in which opportunities are available for broad participation in 
this industry. Tax certificates are vital to this important effort. For example, even 
with the nearly eight-fold increase in broadcast ownership by African-Americans, 
Asian- Americans, Hispanic Americans, and Native Americans, these Americans 
combined own and control less than three percent of the more than eleven thousand 
commercial broadcast stations in the United Stales. Yet, since 1978 their 
representation in our population increased from 20 percent to 23 percent, three 
percentage points. During the same period, however, their representation in broadcast 
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ownership only increased about two percentage points, from less than one percent to 
just under three percent. 

Why have we not achieved greater diversity in broadcast ownership? Study 
after study lays the blame on lack of access to capital. Minority business borrowers 
have less equity to invest, receive fewer loan dollars per dollar of equity investment, 
and are less likely to have alternative loan sources. Broadcap came into being as a 
private initiative formed within the broadcasting industry to help tear down that single 
greatest barrier to broader and more diverse participation in industry ownership. As 
the President of Broadcap, I can assure you that the FCC’s tax certificate policy has 
contributed to our successes in fostering diversity in broadcast ownership by binding 
new entrants. The tax certificate policy does what it is designed to do: it encourages 
existing owners seeking a buyer to look beyond the usual prospects, and it attracts 
investors. 

What is the tax certificate, and why does it work? Section 1071 of the Code 
empowers the FCC to certify that a sale or exchange of property is necessary or 
appropriate to effectuate a change in Its broadcast ownership policies. A tax 
certificate enables the seller of a broadcast station to defer recognizing the gain 
realized upon a sale, either by: (!) treating the sale as an involuntary conversion with 
the recognition of gain deferred by the reinvestment of the proceeds in qualified 
replacement property, or (2) electing to reduce the basis of certain depreciable 
property, or both. The FCC issues tax certificates to those who sell broadcast stations 
to minority-controlled buyers. Those providing start-up capital that permits a new 
minority broadcast venture also can receive tax certificates when they sell their non- 
controlling interests. 

The availability of tax certificates promotes diversity in broadcast ownership in 
two ways. First, it encourages licensees to consider selling their stations to new 
entrants. These licensees might otherwise continue to hold their properties or sell to 
others without considering qualified buyers outside their customary circle of business 
acquaintances. Second, the availability of the certificate helps these new entrants 
attract much needed financing so that they can acquire their stations and compete in 
the marketplace. 

Quite simply, no measure that Congress or the FCC has ever taken to foster 
ownership diversity in the broadcast industry comes anywhere close to the tax 
certificate program in its effectiveness. Take away the minority-controlled broadcast 
stations that came into being through the help of tax certificates and you take away a 
significant portion of the gains that minorities have made in station ownership since 
1978. This history of success does not mean that the tax certificate program cannot be 
improved. I strongly urge, however, that you not allow unsupported allegations of 
isolated abuse to blind you to the unquestioned good that this program is 
accomplishing. 

The costs of the program are often overstated. A tax certificate does not give 
the seller a tax credit, but merely permits deferral of the tax on the gain from the sale. 
If the seller only decided to sell his property because of the availability of a tax 
certificate, then diversity of ownership has been encouraged without any loss of tax 
revenue because without the tax certificate, the sale would not have occurred. In any 
event, the tax certificate holder has a limited period to reinvest in qualified 
replacement property or to reduce the tax basis in depreciable property already held. 
The reinvestment itself is often a taxable transaction in which a third party will 
recognize gain. The cost of the program through postponement of taxation thus may 
be far less than many have assumed. 
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Newspapers report only on big tax certificate transactions. The list of the 
station sales for which the FCC has issued tax certificates, however, includes 
relatively few major market stations. Most tax certificate transactions have involved 
medium and small market stations, many licensed to communities not familiar to those 
outside the state. The huge tax certificate transaction does not typify the usual type of 
transaction aided by tax certificates. We should not hamstring the entire tax certificate 
program based upon false assumptions that tax certificates just support megadeals. 

I also have heard the concern that the FCC requires only a one-year holding 
period before a station acquired under the minority tax certificate policy can be sold. 

In the first place, that concern does not do justice to the FCC. To be sure, the FCC 
has a one-year bar against the sale of such a station. That rule, however, does not 
mean that the FCC accepts tax certificate transactions that provide for the controlling 
parties to withdraw after one year. Rather, the FCC looks for meaningful, long-term 
gains in diversity of ownership and looks askance at proposals that include 
mechanisms by which long-established broadcasters can buy out the new enterprise at 
an early stage. 

Some transactions may well have slipped through the FCC’s review. The 
answer to these abuses, however, is not to terminate the program, but to strengthen 
enforcement and review by the FCC. In December 1994. the FCC began a 
mlemaking proceeding lo consider how to improve the effectiveness of its current 
programs to promote ownership diversity, including the tax cenificate program. In 
that proceeding, the FCC is well able to consider whether it needs to limit devices that 
might permit well-established broadcasters to buy out the new entrants fostered by the 
tax certificate policy, and to obtain the benefits of tax cenificaies without contributing 
to the important objective of increasing ownership diversity. If the FCC should fmd 
chat stations acquired with tax certificates are lapsing back into the control of long- 
established broadcasters, it could impose a longer required holding period, with 
appropriate exceptions, 

In short, I urge you not lo dismiss an eniire program because of isolated abuses 
or perceptions of abuse. Instead, allow the FCC — the expert agency that Congress 
established - to complete the proceeding that it began in December. If the FCC’s 
action does not address this Subcommittee’s concerns, it is of course your prerogative 
to revisit the program. Then, however, you will have the factual record of the FCC’s 
proceeding to guide you in any necessary action to ensure that the merits of the tax 
cenificate program are preserved 
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Mr. Hancock. Thank you. 

STATEMENT OF DOROTHY E. BRUNSON, PRESmENT, 

BRUNSON COMMUNICATIONS, INC., PHILADELPHIA, PA., AND 

PRESIDENT, ASSOCIATION OF BLACK-OWNED TELEVISION 

STATIONS 

Ms. Brunson. Mr. Chairman, my name is Dorothy Brunson. I 
am the president of Brunson Communications, Inc., which owns 
and operates a station, channel 48, in Philadelphia, Pa. I am also 
the President of the Association of Black Television Station Own- 
ers. 

I have worked for 32 years in the communications industry, and 
during that time I have vigorously worked to bring new business 
ventures into the marketplace, created new jobs, and promoted eco- 
nomic growth. 

To deviate from my remarks one bit, it is very important that we 
view this tax certificate policy as an economic stimulus and not as 
a social issue. It is no different from any other policy which stimu- 
lates growth, whether it be at the Federal level for various and 
sundry departments of our government, or whether it be at the 
State level. 

When I started my company, I had to divest everything that I 
owned and put at risk my entire 20-some-odd years of business. I 
had a very difficult time borrowing, simply because the complex- 
ities of dealing with the broadcast industry by traditional lenders 
makes the process for minorities, especially those with little experi- 
ence or who have never owned before, a very difficult one. In spite 
of that, and the fact that I could not borrow the kinds of funds that 
were necessary, I succeeded and now employ 20-plus people. 

Section 1071 is an important mechanism for helping minorities 
to gain access to capital. Now, that statement presents a very dif- 
ferent kind of view than what you might have heard earlier, but 
minorities have always been allowed to own properties. Mostly very 
low grade properties, very unacceptable, and the properties them- 
selves have not really gotten us into mainstream. What it has done 
is gotten us in trouble and created a mechanism by which we have 
failed because the properties themselves were inferior. 

Section 1071 gives us access to capital, because for once we are 
able to get quality properties, and those properties can give us the 
kind of cash-flow and the kind of benefits where we can pay back 
huge debts. Therefore, lending institutions look at us and look at 
our deals in a more traditional sense as opposed to looking at it 
as a broadcast deal where it is one that “I don’t understand the 
complexities of,” or one that doesn’t make economic sense. It has 
cash-flow and it has the other components that make a significant 
difference in terms of access to capital that we would never be able 
to have without section 1071. 

The situation created by selling to a minority is that it allows 
this minority to provide growth to a division of a company. Histori- 
cally, when a division is sold off, that smaller division has grown 
and expanded into a larger division. If you were to allow me to 
read from my paper, some years ago the FCC required CBS to spin 
off a small business it operated in the cable television and pro^am 
syndication field. Those spun-off businesses became the basis of 
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Viacom. From that modest beginning, Viacom has today grown to 
a size at least as large as its beginning. Now Viacom has focused 
its energy on businesses other than cable television. It wants to sell 
to a minority individual who wants to do and is doing the same 
kind of thing. 

It is my experience, after having worked in this industry for over 
32 years and worked in the economic development arena for over 
40 years, that any time one uses tax to stimulate small business 
growth, it is good for America. Further, it provides the kind of eco- 
nomic benefit and the kind of jobs and CTowth opportunity and tax 
base for the community it is in by stimulating growth for that com- 
munity. That is what section 1071 does. 

Section 1071 stimulates economic growth in other ways. It allows 
communications firms to defer recognition of capital gains. It en- 
courages those firms to invest in businesses and facilities that will 
yield long-term growth, which is one way to stabilize America’s tax 
base. This is much like the capital gains tax and other measures 
that are being favored by Congress. But under section 1071 the tax 
will, will eventually be paid. It is not something that is deferred 
and then goes away forever, as many of the government programs 
which exist to help other agencies within the government. 

This effect is also similar to that of many other provisions in the 
Tax Code. Those provisions also stimulate investment through tar- 
geted treatment of capital gains, and that is what we are talking 
about, targeted treatment of capital gains. 

Unlike section 1071, many of those targeted treatment of capital 
gains provisions do not require eventually full payment of the cap- 
ital gains tax. In each case. Congress has determined that in the 
long term, tax revenues will be increased, not reduced by policies 
that promote economic growth. Section 1071 accomplished this pre- 
cisely with the exact same results as any other division. 

I appreciate the opportunity to talk with you today and hope 
these remarks will be considered. 

[The prepared statement follows:] 
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January 21 , 1995 

TESTIMONY OF DOROTHY E. BRUNSON 
President, Brunson Communications Inc. 

(WGTW TV, Philadelphia, PA) 

President, Association of Black Owned Television Stations 


Before: Subcommittee on Oversight 

Committee on Ways and Means 

United States House of Representatives 

Hon. Nancy L. Johnson, Presiding 


Good morning Madame Chairperson and members of the 
committee. I am Dorothy Brunson, President of Brunson 
Communications Inc., which owns and operates a television 
station on channel 48 in Philadelphia, Pennsylvania. I am also 
President of the Association of Black Owned Broadcasters. I 
have worked for 32 years in the communications industry. In 
that time, I have worked vigorously to bring new business 
ventures into the marketplace, creating new jobs and promoting 
economic growth. But, Madame Chairperson, no one can create new 
business enterprises without access to capital. 

Let me tell you about my recent experience in starting 
up TV channel 48. Two and one half years ago, I struggled to 
construct TV 48. Even with a construction permit in the fourth 
largest market, I could not borrow from any lending institution. 
Banks and other lenders would not do loans for a specialized 
business like broadcasting — certainly not for a start-up company 
like ours. To get on the air, I had to sell everything I owned, 
including my life insurance policy. We also set up a private 
placement funding instrument to repay our investors, which 
netted out to a very high rate of return. All those steps 
allowed us to put our station on the air. We now employ 20 
people . 

Even with the great sacrifices I have had to make, I 
was lucky. TV 48 is a reality today because of my 30 years of 
experience in the broadcast industry. But the sad fact is that 
for many minorities, access to capital remains a major hurdle. 

It is a hurdle that keeps many minority entrepreneurs from ever 
starting up their enterprises. When those enterprises are not 
started, everyone is robbed of the jobs and economic growth they 
would have provided. 

Section 1071 is an important mechanism for helping 
minorities gain access to capital. Large communications firms 
receive the right to defer recognition of their own capital 
gains. In exchange, they help minorities acquire smaller parts 
of their communications businesses. Those minorities, given a 
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chance to build something of their own, focus all their energy 
and entrepreneurial spirit on those businesses. They grow the 
businesses. The prior owners, who have focused their attention 
elsewhere, would never have expanded these businesses in 
anything like the same proportions. 

Here is a case in point. Some years ago, the FCC 
required CBS to spin off small businesses it operated in the 
cable television and program syndication fields. Those spun-off 
businesses became the basis of Viacom. From that modest 
beginning, Viacom has today grown to a size at least as large as 
CBS itself. Now Viacom has focused its energies on businesses 
other than cable television. It wants to sell that business to 
a minority individual with a proven record of operating 
successful cable television systems. If that individual is 
permitted to acquire Viacom's cable systems, he will, I believe, 
build upon them in the same way Viacom built upon CBS's spun-off 
businesses twenty years ago. 

The result will be a bigger and better company- 
providing more jobs--than would otherwise exist. And that will 
not occur without the tax certificate policy. 

Section 1071 stimulates economic growth in another 
way. By allowing communications firms to defer recognition of 
capital gains, it encourages those firms to invest in businesses 
and facilities that will yield long term growth. This effect is 
very much the same as the effect of reducing the capital gains 
tax, a measure favored by many in Congress. But under Section 
1071 the full tax must eventually be paid. 

This effect is also similar to that of many other 
provisions in the tax code. Those provisions also stimulate 
investment through targeted treatment of capital gains. Unlike 
Section 1071, many of those provisions do not require eventual 
full payment of the capital gains tax. In each case. Congress 
has determined that in the long term, tax revenues will be 
increased--not r€duced--by policies that promote economic 
growth. Section 1071 accomplishes precisely the same result. 

Madame Chairperson, I appreciate the opportunity to 
talk to the committee today. I know the committee will 
deliberate carefully on this important issue, and I hope I have 
contributed to those deliberations. 
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Mr. Hancock. Thank you, Ms. Brunson. 

Mr. Cornwell. 

STATEMENT OF W. DON CORNWELL, CHAIRMAN AND CfflEF 

EXECUTIVE OFFICER, GRANITE BROADCASTING CORP., NEW 

YORK, N.Y. 

Mr. Cornwell. Thank you, Mr. Chairman, for allowing me to 
testify today. I am Don Cornwell, chairman of the Board of Direc- 
tors and chief executive officer of Granite Broadcasting Corp. In ad- 
dition to my duties at Granite, I am also active in the broadcasting 
industry as a member of the television board of the National Asso- 
ciation of Broadcasters, and I appreciate the opportunity to appear 
today before you in support of section 107 1 of the Tax Code. 

The development and growth of Granite into the largest African- 
American controlled company in the television station ownership 
business in this country is a testament to the success of the tax 
certificate and section 1071. To date we own and operate six net- 
work affiliated television stations across the country, in California, 
Illinois, Minnesota, Wisconsin, Indiana, and New York. We are 
closing on a seventh station in Texas next week and expect to com- 
plete the acquisition of a station in Michigan in June. 

Let me explain how we got started. In 1988, Granite bought its 
first and smallest stations in Duluth, Minn., and Peoria, 111. We 
started small because my own equity capital combined with that of 
family, friends, and former employers was used to purchase these 
stations. Mv investment, which represented then and today vir- 
tually all of my family’s net worth, bought the majority of the vot- 
ing stock in Granite. No one has the right to buy my equity posi- 
tion or to exercise any of my rights as the controlling shareholder. 

Over time, our reputation has grown, and, as a result, we have 
been able to attract the large amounts of capital necessary to ac- 
quire larger stations. I want to emphasize to the subcommittee that 
our objective since 1988 has been to build a strong company, a com- 
pany which can compete in the 21st century. Thus, we continue to 
own each station we have acquired to date, despite receiving many 
attractive offers to sell. 

My own experience tells me that the minority tax certificate pro- 
gram accomplishes the FCC and Congress’ goal of encoura^ng pro- 
gram diversity. There is no doubt in my mind that editorial policy 
does follow ownership. While I am careful, I might add, not to in- 
ject myself into station manager’s programming decisions, since we 
really do believe in localism, in several instances there is no ques- 
tion but that our ownership has resulted in programming that was 
more diverse than that provided by previous owners. 

Now, I might add, we give some examples that will be in the 
written comments submitted into the record. 

The tax certificate program has been extremely important in the 
development and growth of our enterprise. While valuation and 
certainty of financing ultimately, frankly, determines the willing- 
ness of a seller to choose our proposal, clearly the tax certificate 
has been very helpful in persuading owners to pay close attention 
to a proposal from us. 

For example, we were able to persuade companies such as Pul- 
itzer, Landmark Communications, and Meredith to sell us tele- 
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vision stations which they, frankly, had not intended to sell. I 
might just add as an aside that I disagree with the gentleman on 
the previous panel, because we have gotten benefits in the pricing. 
Some would say I am a pretty tough negotiator despite the smile 
on my face. 

The certificate’s value depends solely on the seller. At the outset 
of our negotiations we cannot be sure that a seller will find our 
proposal the most attractive. The seller must consider whether 
they expect to realize any taxable gain and whether they intend to 
reinvest the proceeds of a sale in acceptable like-kind property. The 
certificate’s actual value can be uncertain, and sometimes not large 
in dollar terms. However, I must assure you that in each of our six 
acquisitions to date, and the two currently imder discussion or 
under way, there would be no deal without the certificate. 

We share the concerns of the Congress and the FCC about poten- 
tial abuses of this program, and we welcome an opportunity to 
work with you to develop ways to ensure that the spirit of this pro- 
gram is satisfied. We believe that satisfaction of that spirit requires 
at least three standards: 

First, a significant at-risk investment by minority investors at 
the inception of the enterprise. Second, executive management con- 
trol. 'Third, the absence of any mandatop^ rights by nonminority in- 
vestors to buy out the controlling minority investor. 

Further, we believe that the Congress, the FCC, and the IRS 
should require a written representation and warranty from the re- 
cipient of the tax certificate, i.e. the seller, that these or other ap- 
pr^riate standards have been met to the best of their knowledge. 

Granite has set an additional standard for itself for participation 
in this program. Our standard is inappropriate as an act of legisla- 
tion, but we would like to go on record as to what our practice has 
been. 

We believe that our company has realized and our shareholders 
have realized benefits from the program and, therefore, one should 
expect more from us than one might expect from an average com- 
pany in our industry. Thus, we have gone out of our way, despite 
the fact that we are not a rich company, to stretch to create paid 
station employee opportunities as a means of providing yoimg peo- 

{ )le, mostly minorities, I might add, an opportunity to gain entry 
evel employment in our company and this industry. 

In addition, we have contributed significantly to industp^- 
supported foundations which are designed to encourage minority 
students to enter the broadcasting field. 

We also have made available our station and management to as- 
sist in training minorities who participate in a Commerce Depart- 
ment program for prospective owners. It is a training program. 

This concludes my remarks. 'Thank you for allowing me an oppor- 
tunity to testify. 

[The prepared statement follows:] 
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STATEMENT OF 
W. TON CORNWELL 

CHAIRMAN OF THE BOARD AND CHIEF EXECUTIVE OFFICER 
GRANITE BROADCASTING CORPORATION 


Chairwoman Johnson, Congressman Matsui, and Members of the 
Subcommittee on Oversight, my name is Don Cornwell. I am Chairman 
of the Board of Directors and Chief Executive Officer of Granite 
Broadcasting Corporation (“Granite”). In addition to my duties at 
Granite, I am also active in the broadcasting industry as a member 
of the television board of the National Association of 
Broadcasters. My company is also a member of the National 
Association of Black Owned Broadcasters. I appreciate the 
opportunity to submit testimony on section 1071 of the tax code, 
which the Federal Communications Commission ("FCC”) has used to 
issue tax certificates which encourage greater ownership by 
minorities of radio, television and other properties. 

Background on Granite's Operations 

The background information on our operations highlights the 
benefits of the FCC tax certificate program. Granite owns and 
operates six network affiliated television stations across the 
country, all of which were acquired under this program. We have 
stations in California, Illinois, Minnesota, Wisconsin, Indiana and 
New York. We are also in the process of acquiring stations in 
Texas and Michigan. 

We bought our first and smallest stations in 1988. These 
stations, which are located in Duluth, Minnesota and Peoria, 
Illinois, are necessarily small because my own equity capital, 
combined with that of family, friends and a former employer, was 
used to purchase them. Over time. Granite was able to develop a 
strong reputation enabling it to attract the amounts of capital 
required to acquire larger stations. 

Over the next four years, we acquired four additional network 
affiliated television stations and a large interest in a fifth 
station. In 1989, we acquired stations in Fort Wayne, Indiana and 
San Jose, California. In 1993, we acquired stations serving 
Fresno, California and Syracuse, New York, and the largest equity 
stake in the leading television station serving Buffalo, New York. 

By the end of 1995, Granite will consist of eight stations 
(plus our equity interest in the Buffalo station) competing in 
television markets ranging in size from Grand Rapids-Kalamazoo- 
Battle Creek, Michigan to Duluth, Minnesota-Superior, Wisconsin. 
These markets range in size from the 36th to the 128th market. We 
will employ approximately 750 individuals; and, after six years, we 
will have become the largest African-American controlled company in 
the television station ownership business. 

Our objective is to ensure that Granite is strong enough to 
compete in the electronic media market in the 21st century. We 
will remain builders; and, thus, we have not and will not engage in 
the trading of stations. We continue to own each station we have 
acquired to date. We have done this despite receiving attractive 
offers to sell. 

We believe that our ownership of each of these stations has 
made a difference. Each station, while affiliated with one of the 
three traditional networks, is directed to become the leading 
provider of local news, weather, and sports information in our 
communities of service. In addition, we pride ourselves on the 
strength of our involvement in our local communities. 
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D«vleDm» iit of g«ctlon 1071 

In the press release announcing this hearing, you indicated 
that the subcommittee will examine the FCC's 1978 policy and the 
implementation of section 1071. Following is a brief background 
description of the history behind enactment of Code section 1071 
and the current tax certificate program. We believe that the 
history shows that the minority tax certificate program does fit 
within and further the original goals of section 1071. 

The predecessor to section 1071 was enacted in 1943.1/ This 
provision emanated from the adoption of FCC ownership regulations 
prohibiting common control of certain directly competing radio 
stations.!/ These ownership rules were directed toward ensuring 
diversity in the content of broadcasts.!/ As a result of the new 
policy prohibition, a number of licensees that held interests in 
two stations were required to dispose of one of these 
interests.!/ Lawmakers enacted the predecessor to section 1071 
(old section ll2(m)) to afford relief, through issuance of tax 
certificates, to taxpayers who were required to dispose of certain 
broadcast holdings. Since 1943, the FCC has expanded its multiple 
ownership rules to prohibit a number of cross-ownerships.!/ 
Ironically, in more recent years, the FCC has again reversed Itself 
and liberalized the multiple ownership and cross-ownership rules in 
markets where sufficient diversity of viewpoints is available. 

In 1978, the FCC expanded its program to promote diversity of 
viewpoints. Under this new program, the FCC announced it would 
issue tax certificates for sales of broadcast facilities to 
'*parties with a significant minority interest” in cases where 
"there is a substantial likelihood that diversity of programming 
will be increased.”!/ Congress did not change the language in 
section 1071 when the FCC's new policy was put into effect. Much 
like its 1943 action in breaking up cross-ownership arrangements 
because they limited diversity of viewpoints in the marketplace, 
extending the tax certificate program to minorities was an 
acknowledgement that its prior actions in granting licenses had 
failed to tetke into account the importance of minority ownership 
and control of licensees in achieving the desired diversity of 
viewpoints in the marketplace. 


X/ Former section 112 (m) was enacted as part of the Revenue Act 
of 1943, Pub. L. No. 78-235, § 123, 58 Stat. 21 (1944). 

2/ Seg S, Rep. No. 627, 78th Cong., 1st Sees. 53-54 (1943), 
reprinted in j- Seidman, Legislative, History of Federal Income 
and Excess Profits Tax Laws . 1953-1939, at 1602-03 (1954); 
Statement of PoUcv on Minority Ownership of Broadcasting 
Facilities . 68 FCC2d 979, 983 n. 19 (1978) ("1978 Policy 
Statement”) (tax certificates originally used to remove hardship 
of involuntary transfer resulting from divestiture imposed by 
FCC's multiple ownership rules); 47 C.F.R. $ 3.35, 8 F.R. 16065 
(1943). Before that time, some radio station licensees owned 
more than one station in the same city, see G.C.H. 37430 (1978). 

2/ See , e.g. . In re Radio Coro of America . 10 F.C.C. Reports 
212, 213 (1943). 

4/ Seg F.C.C. 56-919, 21 Fed. Reg. 7831 (1956), 

5/ See Blake & McKenna, Section 1071; Deferral of Tax on FCC 
Sanctioned Dispositions of Cojuaunications Properties . 36 Tax Law 
Review 101, 104-06 (1980) (citing examples such as elimination of 
cross-ownership of AM radio stations, FM radio stations, and 
television stations in same market) . 

6/ See 1978 Policy Statement . 68 FCC2d 979, 982-9t.. 
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D«»orlDtl oii of curr»iit Mlaorltv TMt c»rtlfle»t« Proor— 

Current section 1071 is restrictive and is helpful only in 
those cases where the seller is in a tax position to use the 
certificates. If qualified, the tax certificate program can 
provide effective incentives for a station owner to sell to a 
minority or for an investor to provide financing for the minority 
owner. 

As currently drafted and implemented, the FCC is allowed to 
issue a tax certificate only to two classes of taxpayers: (1) a 
seller of a broadcast station upon the sale or exchange of the 
broadcast property to a minority-controlled company, or (2) an 
initial investor who provides the necessary "start-up" financing to 
a minority-controlled purchaser of a broadcast station. 2/ The 
tax certificate enables the qualified taxpayer (i) to defer payment 
of capital gains tax on the sale of the broadcast property or 
interest, provided that the taxpayer reinvests the proceeds in 
qualified replacement property, £/ or (ii) to reduce the basis of 
certain depreciable property remaining in the taxpayer's hands 
immediately after the sale of broadcast property or interest, or 
acquired in the same taxable year.!/ 

To qualify under the FCC's minority tax certificate policy, 
the minority company must demonstrate that it is minority 
controlled. Traditionally, the test with respect to corporate 
applicants has been whether minoritieslO/ own more than 50% of 
the voting stock. 1^/ More recently, the FCC has expanded the 
eligibility requirements to permit limited partnerships with 
minority general partners to qualify, provided that the minority 
partner owns at least 20% of the partnership's total equity. 22/ 

Additionally, the issuance of a tax certificate is dependent 
upon the timing of certain events. A seller of a broadcast 
property can be issued a tax certificate only after the sale or 
exchange has actually occurred. Initial investors in a minority- 


2/ For an initial investor to qualify for a tax certificate, the 
investment must meet the following criteria: (1) the investor 
must have provided "start-up capital" to the minority enterprise, 
defined as funds provided within one year of the company's 
acquisition of a broadcast property; (2) the investor must have 
sold its interest in the company; and (3) the company must 
qualify as a minority-controlled company both before the investor 
purchases the interest and after the investor sells the interest 
in the company. 

2/ Qualified replacement property must be "similar or related in 
service or use" to the converted property. Thus, such property 
may consist of hard assets f e.a. . broadcast or cable assets) or 
stock in a corporation whose income is primarily derived from 
broadcasting or cable operations. 

£/ Gain may still be recognized under other Code sections f e.o. . 
depreciation recapture under sections 1045 or 1050. .Ssfi Glazer & 
Fisher, Section 1071; FCC-Certlf led Transactions Involving 
Minority-Controlled Entities . 47 Tax Lawyer 91, 110-11 (1994). 

10 / For the purpose of the FCC's tax certificate policy, the 
term "minority" includes Blacks, Hispanics, American Indians, 
Alaskan Natives, Asians, and Pacific Islanders. Minority 
ownership in Broadcasting . 92 FCC2d 849, 849 n. 1 (1982) ["1982 
Policy Statement"). 

li/ 1978 Policy Statement . 68 FCC2d at 983 n.20. 

12/ 1982 Polic y Statement. 92 FCC2d at 853-55. 
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controlled purchaser of a broadcast station can be issued a tax 
certificate only after the sale of their interests in the minority- 
controlled buyer. 13/ A minority company that obtains a 
broadcast station involving a tax certificate must retain the 
station for at least one year. This restriction does not apply if 
a minority company proposes to sell the station to another minority 
company within the one-year period. 

Tax Certlfioate Frograa's aignlfioa&t lapaot on Development and 
groirth of company 

Although we recognize that a number of factors have helped our 
business succeed, the minority tax certificate program has been 
extremely important in the development and growth of our 
enterprise. The program has allowed Granite to acquire each of its 
existing stations, so that now we are large enough to offer 
minorities real employment and business opportunities. 

Valuation and certainty of financing ultimately determine the 
willingness of a seller to accept any of our acquisition proposals; 
however, Granite's experiences indicate that the tax certificate 
program clearly has been helpful in persuading owners to consider 
and accept our proposals. For example, we were able to persuade 
companies such as Pulitzer, Landmark Communications, and Meredith 
to sell us television stations which they originally had not 
intended to sell at all. 

However, there is no guarantee that the tax certificate will 
make our proposal the moat attractive to a particular seller. In 
some cases, the seller does not expect to realize any significant 
taxable gain. In other cases, the seller is going out of business 
and has no interest in reinvesting the proceeds of the sale in 
”llke kind" property acceptable to the IRS in order to realize the 
tax certificate's benefits. 

gof ntlml Abuses of Program Raises Concern 

Granite shares the concerns of the Congress and the FCC about 
potential abuses of the minority tax certificate program. In that 
regard, we were extremely careful in the creation of Granite to 
satisfy what we perceived as not only the letter, but also the 
spirit, of the PCC's policy. 

When I founded Granite in 1988 with a partner, the investment 
I made represented then and today virtually all of my family's net 
worth. My investment bought the majority of the voting stock in 
Granite, and no one has the right to purchase my equity position or 
exercise any of my rights as the control shareholder. Further, not 
only do I operate as the Chairman and CEO of the Company, we also 
have significant minority representation on our Board of Directors. 

When we have acquired stations, in many instances the seller 
has spent a considerable amount of time conducting their own due 
diligence regarding the structure of Granite. I specifically 
recall the transaction where Granite acquired our Fort Wayne, 
Indiana station, WPTA-TV, where the seller's counsel insisted that 
Granite prove its strict compliance with the law. Such due 
diligence should be a requirement in every transaction. 

My own experience tells me that the minority tax certificate 
program accomplishes the FCC's goal of encouraging program 
diversity. While I am careful not to inject myself into my station 
managers' programming decisions, since we believe in localism, I 
know of cases where my ownership has resulted in programming that 
was more diverse than that provided by previous non-minority 


13 / 1982 Policy Statement . 92 FCC2d at 858. 
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owners. For example, one of our stations, which had never 
commemorated Black History Month, produced and aired profiles of 
prominent, local African''Americans during Black History Month, 
featuring unsung heroes in the community, after the station had 
been purchased by Granite Broadcasting. Although there is no overt 
link in this case, I believe that a station's editorial policies in 
general reflect its ownership's views. The Supreme Court believes 
so as well. 14/ 

Granite has set an additional standard for itself when it 
participates in this program. While this standard would be 
inappropriate as an act of legislation, we would like to go on 
record as to our practice. We believe that the benefits realized 
by our Company from the tax certificate policy require us to exceed 
expectations, that otherwise might exist from the average company 
in our industry, with regard to helping increase minority 
representation and thus promoting diversity of viewpoints in the 
broadcast medium. We are not a rich company, despite our rapid 
growth. However, we have stretched financially to create paid 
station employee opportunities as a means of providing young people 
— mostly minorities an opportunity to gain entry level 
employment. In addition, we have contributed significantly to 
industry^'supported foundations which are designed to encourage 
minority students to enter the broadcasting field. We also make 
available our stations and management to assist in training 
minorities who participate in a Commerce Department program for 
prospective owners of new stations. 

We welcome an opportunity to work with the Subcommittee and 
the Administration to develop ways to ensure that the spirit of 
this program is satisfied. We believe that satisfaction of that 
spirit requires a significant at-risk investment by minority 
investors at the inception of the enterprise, executive management 
control, and the absence of mandatory rights by non-minority 
investors to buy out the controlling minority investor. Further, 
we believe that the Congress and the FCC should require a written 
representation and warranty from the recipient of the tax 
certificate that these or other appropriate standards have been met 
to the best of their knowledge. 

Another SuqqestioB to impro ve flection 1Q71 

As long as you are examining section 1071, we would like to 
offer a suggestion to improve the tax administration of this 
provision. An important requirement of the provision is that the 
holder of a certificate must reinvest the proceeds in "property 
similar or related in service or use to the property converted." 
For this purpose, "stock of a corporation operating a ... broadcast 
station, whether or not representing control of such corporation," 
is considered property eligible for reinvestment and tax deferral. 
In Rev. Rul. 66-33, 1966-1 C.B. 183, the Internal Revenue Service 
interpreted section 1071 to require that stock in a corporation 
which holds its licenses and conducts operations through wholly- 
owned subsidiaries rather than directly, is not "property similar 
or related in service or use", even when the sole assets of the 
parent are stock in subsidiaries which hold licenses and operate 
broadcast stations. 

This interpretation is too restrictive. At present. Granite 
holds one of its licenses directly; the others are owned in 
subsidiaries. Our lenders are constantly demanding that we hold 
all of our licenses in separate subsidiaries in order to protect 
their interests as creditor. Since the Supreme Court has held that 


11/ e.g. . Metro Broadcasting. Inc, v. F.C.C. . 497 U.S. 547, 

570-71 (1990) (citing TV 9. Inc, v FCC . 495 F2d'929, 938 (D.C. 
Cir. 1973), cert, denied . 419 U.S. 986 (1974)). 



162 


they cannot acquire a security interest in the licenses itself, 
they can best protect their interests if they have a pledge of the 
stock of the subsidiary holding the license, along with negative 
pledges. It is important that a company like Granite be considered 
property similar or related in service or use in order to attract 
additional capital from sellers seeking to reinvest. Yet, lending 
restrictions make that difficult to maintain and, in many cases, 
impossible. 

No harm would be done to the Intent of section 1071 if Rev. 
Rul. 66-33 were overruled by amending the statute explicitly to 
permit stock in a corporation primarily engaged in operating radio 
broadcast stations, directly or through subsidiaries, to be 
investments eligible for deferral of gain. We would welcome 
discussions with you or your staff to determine if a resolution of 
this problem is possible. 

Conclusion 

Granite's experience with the minority tax certificate program 
shows that the program serves the intended goals of encouraging 
minority ownership in the broadcast industry and thus promoting 
diversity of content in broadcasts. The program has been very 
important to the growth and development of our Company, and has 
also encouraged the re-circulation of capital in our economy. 

Granite shares Congress' and the Administration's concerns 
about potential program abuses. The Company has taken great pains 
to comply with both the letter and spirit of the program. We 
welcome this opportunity to work with the Congress and the 
Administration to develop ways to ensure that the program continues 
to serve its intended purposes, both from a communications policy 
and tax policy perspective. 

Thank you for allowing me an opportunity to testify. I would 
be pleased to answer any questions. 
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Mr. Hancock. Thank you, Mr. Cornwell. 

Mr. Bustos. 

STATEMENT OP AMADOR S. BUSTOS, PRESIDENT AND CHIEF 

EXECUTIVE OFFICER, Z-SPANISH RADIO NETWORK, INC., 

CAMERON PARK, CALIF. 

Mr. Bustos. Yes, that is correct. 

Mr. Chairman, Mr. Hancock, the tax certificate was intended for 
people, entrepreneurs, like us. In your rush or eagerness to not re- 
ward Viacom with a lot of money, please do not sacrifice us. I can 
see your concern and the subcommittee’s concern, but do not sac- 
rifice the people that otherwise would be benefiting fi’om this kind 
of program. 

My name is Amador Bustos, as you mentioned, and I am the 
president and chief executive officer of Z-Spanish Radio Network. 
Z-Spanish was formed only 2 years ago, 2 years and a couple of 
months. So even though some of the companies here have a lot 
longer trajectory, we are a smaller company and a newer company, 
which is part of the reason why the tax certificate was so impor- 
tant and crucial to us. 

Currently, we operate and own a radio network of eight stations 
in the western United States. They are all Spanish and we produce 
a network that is delivered via satellite to all of our stations. Now 
we currently employ approximately 80 people and 90 percent of 
those employees are Hispanic. 

On behalf of Z-Spanish and all other minority broadcasters in the 
United States, I urge the Congress to allow the survival of the tax 
certificate even if they may be modified to be improved, because it 
has the most effective role in prying open the door for access to 
ownership to broadcasting radio licenses to bona fide minority en- 
trepreneurs. The piying, the opening of the door, is really the issue 
of access, because if you do not have at least that window of oppor- 
tunity, then you do not have access. 

For 20 years I have worked to become an owner of radio broad- 
cast properties. As is evidenced by the attachment in my state- 
ment, you have a plan for the development and acquisition of 
broadcast stations for the Latino community, which Mr. Joseph 
Aguayo and myself presented to the FCC when they had their con- 
ference on minority ownership on April 26, 1977, that is 1 full year 
before the minority tax certificate was implemented, while I was al- 
ready before the FCC as a graduate student trying to get the mi- 
nority access to the broadcast industry. 

A lot of that came also from reading and being a student during 
the days of the Civil Rights Commission and reading the docu- 
ments on window dressing on the set, and all of the other things 
that went along with the Commission reports. So 20 years later, 
here I am again. 

Our statements in 1977 urged the Small Business Administra- 
tion to repeal its Opinion Molder Rule which effectively banned the 
SBA participation in loans in the broadcast industry. Our advice 
was not heeded then. It took almost 18 years, imtil last year, when 
they finally repealed that rule. 

Our 1977 statement also urged the FCC to take steps to provide 
minority businessmen and women access to the growing television 



164 


and cable industry. Our advice was not heeded very well either, be- 
cause the minority representation in that industry is veiy small. 

For us, the issue in 1977 was access and opportunity, fairness 
and justice. In 1995, the issue remains exactly the same, Mr. Han- 
cock. In 1977, minorities owned approximately, as you heard, 1 per- 
cent. Now it is about 3 percent. 

There has been some minor improvement, and that improve- 
menL I think, has to do mainly with the effectiveness of the tax 
certificate. The effectiveness of tne tax certificate resides in the fact 
that it stimulates the existing owners of broadcast and cable prop- 
erties to actually talk to us, to seek minorities, to assist us in quali- 
fying to actually purchase their properties. 

This policy is truly driven by the market economy and the pri- 
vate negotiations of a buyer and seller. It is also one of the policies 
that, from a regulatory standpoint, the FCC can afford to offer to 
minorities — a very short turnaround period from where they can 
become nonowners to owners. People have talked ability, some of 
the other benefits or other preferences that the FCC has. Those are 
not as effective. 

The broadcast properties are extremely limited commodities. 
Even if I had the money, I could not simply start my radio station 
in a community of my choice. The top 100 markets are virtually all 
taken. A minority entrepreneur has now only two choices: he can 
either seek a license from the FCC or buy an existing one. The 
seeking of the license is a very long process and it is also very cost- 
ly. Litigation is very expensive and time consuming. 

I have, for 10 years, applied for construction permits through the 
FCC and I have not gotten a single one. The fact is that people al- 
w^s litigate you to death and for one reason or another. 

On the other hand, the view of a tax certificate policy, the seller 
will provide in the owner— or the potential brokers will call you 
from all parts of the coimtiy to try to offer you properties because 
they know they have that tax certificate. 

So the basic principle; do not sacrifice the many, many entre- 
preneurs that are new to the industry, that are coming in, because 
there is one big mega deal. There may be something you can do 
about the mega deals, but the greatest majority of people that are 
benefiting from the certificate is ourselves. I have a track record of 
20 years of trying to get properties and not being able to succeed 
until 2 years ago and tnat is because of the access of capital. 

Typically, in those circumstances back before the tax certificate, 
white men sought to sell their properties to other white business- 
men. They did not even offer the properties to us, and it was only 
the tax certificate that made the difference in terms of being able 
to bring those to the table. 

To conclude, I know the battle of the minority issues of the six- 
ties and seventies are out of fashion with many policymakers 
today. However, when we juxtapose the study I presented to the 
FCC two decades ago with the situation today, it can be seen that 
only very little has changed, and that minorities control very few 
stations. However, if you want to modify the certificate, do not re- 
peal it and only improve it. 

Because if you repeal it. Congress would be tantamount to saying 
that minorities have now gained equal status, have equal oppor- 
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tunity, have equal access, and that racism has been eradicated 
from the United States, which is clearly not the case. 

My appeal to this subcommittee, and I am going to conclude, and 
this Confess, as it attempts to reshape this country with its Con- 
tract Wim America, that it be sure it includes all Americans: Black 
Americans, Hispanic Americans, Asian Americans, and Native 
Americans. The Speaker, I heard him last night at the dinner on 
television, he spoke to that effect; that the Contract With America 
was going to include all Americans. Because if it does not, it will 
become a contract on America, and a death warrant to the ideals 
of equality and justice that this country was built on. 

Thank you, sir. 

[The prepared statement and attachments follow:] 
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TESTIMONY OF AMADOR S. BUSTOS 
TO THE WAYS AND MEANS COMMITTEE, 

UNITED STATES HOUSE OF REPRESENTATIVES 
CONCERNING THE FCC’S MINORITY TAX CERTIFICATE PROGRAM 

My name is Amador S. Bustos. I am President and Chief 
Executive Officer of Z-Spanish Radio Network, Inc. (Z- 
Spanish) . Z-Spanish was formed just over two years ago. It 
is headquartered in the Sacramento, California metropolitan 
area. Z-Spanish currently owns and operates eight radio 
stations in the western United States. Z-Spanish 

established and operates “La Zeta" , the first United States- 
based Hispanic-owned radio network, offering Spanish- 
language music and entertainment nationwide via satellite. 
Z-Spanish currently employs approximately 80 people, of whom 
90 percent are of Hispanic origin (See Exhibit A) . 

On behalf of Z-Spanish and all other minority 
broadcasters in the United States, I urge Congress to permit 
the survival of the Minority Tax Certificate Program^ 
because it has been one of the most effective tools to "pry" 
open the door for access to ownership of broadcast radio 
licenses by bona fide minority entrepreneurs. 


^See 26 U.S.C. §1071; statement of Policy on Minority Ownership of 
Broadcast Facilities, 68 PCC 2d 979 (May 25, 1978) . 
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For twenty years I have worked to become an owner of 
radio broadcast properties. As evidence of this please see 
Exhibit B, "A Plan for the Development and Acquisition of 
Broadcast Stations for the Latino Community", which Mr. 
Joseph Aguayo and I presented on behalf of National Latino 
Media Coalition to the FCC Conference on Minority Broadcast 
Ownership on April 26, 1977, one full year before, the 
Minority Tax Certificate Program was adopted. 

Our 1977 statement urged the Small Business 
Administration to repeal its "Opinion Molder Rule", which 
effectively banned SBA participation in loans for the 
acquisition and operation of broadcast station. Our advice 
was not heeded until last year when the SBA finally repealed 
the rule. Our 1977 statement also urged FCC to take steps 
to provide minority businessmen access to the then-growing 
cable television industry. 

For us, the issues in 1977 were access and opportunity, 
fairness and justice; in 1995, the issues remain the same^ . 


^The Supreme Court of the United States in Metro Broadcasting^ 
Inc. V. FCC, 497 U.S. 547, 610-11, wrote: "Our history reveals that the 
most blatant forms of discrimination have been visited upon some members 
of the racial and ethnic groups identified in [FCC minority preference] 
programs. Many have lacked the opportunity to share in the Nation's 
wealth and to participate in its commercial enterprises. It is 
undisputed that minority participation in the broadcasting industry 
falls markedly below the demographic representation of those groups . . 
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In 1977, minorities owned approximately 1 percent of the 
then-existing broadcast stations. Eighteen years later, 
minority individuals and/or companies today own less than 3 
percent of the commercial radio and television stations in 
America . ^ 

In my view, the single most effective instrument in 
achieving the modest gains which have occurred over the past 
two decades, of all the minority incentives given by the 
FCC, has been the tax certificate. 

Its effectiveness resides in the fact that it 
stimulates existing owners of broadcast and cable properties 
who desire to sell their stations or systems to actively and 
aggressively seek out and assist qualified minority 
entrepreneurs. This is a policy that is truly driven by a 
free market economy and the private negotiations between 


. . and this shortfall may be traced in part to the discrimination and 
the patterns of exclusion that have widely affected our society. As a 
Nation we aspire to create a society untouched by that history of 
exclusion and to ensure that equality defines all citizens' daily 
experience and opportunities as well as the protection afforded to them 
under law." 

^In its January 12, 1995 "Notice of Proposed Rulemaking" in MM 
Docket Nos. 94-149 and 91-140, Policies and Rules Regarding Minority and 
Female Ownership of Maas Media Facilities, FCC 94-323, 10 FCC Red --, at 
paragraph 5, the FCC reports that, as of June 30, 1994, "minorities 
represented almost 23 percent of the national workforce but control only 
2.9 percent (323) of the 11,128 commercial radio and television stations 
on the air. Similarly, of the approximately 7,500 cable operators, 0.2 
percent (15) are minority-'controlled." [footnotes omitted]. 
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seller and buyer. It is also one of the only policies that, 
from a regulatory standpoint, the FCC can offer which are 
truly effective and help to place minority entrepreneurs 
into broadcast ownership in relatively small period of time. 

As you know broadcast licenses are an extremely limited 
commodity. Even if I have the money, I cannot simply start 
my own radio station in a community of my choice. In 
virtually all of the "top 100" media markets, all existing 
and available space in the broadcast spectrum is occupied by 
operating stations. A minority entrepreneur such as myself 
has only two options: {l)to seek a license from the FCC‘‘; 
(2) or to buy an existing one. Despite all the minority 
preferences provided by the FCC in the comparative hearing 
it is extremely difficult to get a license through this 
method. In my case I have filed numerous applications for 
construction permits for new FM stations for almost 10 years 
and have not gotten a single one through a decision of the 


^The only way this can be done in most markets is to file an 
application in competition with the renewal of license application of an 
existing station (radio licenses are renewed every seven years,- 
television licenses are renewed every five years); in most cases, unless 
the existing licensee has a demonstrated record of violations of the 
Commission's Rules or has been convicted under narcotics trafficking 
statutes, such a challenge generally is futile, as the FCC has a 
"renewal expectancy" policy which generally favors the granting of the 
renewal application and the denial of the challenger's application. 
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FCC. Rather, because of the length of time the process 
takes and its high expenses, I have been "beaten by money". 
In other words, in most cases I have been forced to settle 
because our competitors have had more money and resources.^ 
On the other hand, in view of the tax certificate 
policy, sellers of broadcast and cable properties are 
incentivized to make their properties available to minority 
entrepreneurs. In my own experience, I receive calls from 
both owners of stations and business chance brokers 
specializing in the mass media industry at least once a 
week, informing me of properties for sale throughout the 
country and soliciting me to purchase them. These calls do 
not just come from the state of California, but from brokers 
all over the nation. For example, we recently purchased an 
AM/FM combination in the Fresno, California market after 
being solicited by a broker from Tampa, Florida. Twenty 
years ago, this type of business climate did not exist in 


am a non-voting stockholder in an application for a new station 
which has been pending at the FCC since 1987 and has still not been 
resolved; I am also an individual applicant in a challenge against an 
existing station's renewal application which has been pending since 
February, 1990. Despite the FCC's rhetoric in which it publicly claims 
to be interested in helping minorities, its staff's performance in the 
processing of hearing cases would not lead one to believe that the FCC 
is truly interested in increasing minority ownership. 
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our country. Typically, white businessmen sought out and 
sold their properties to other white businessmen. They did 
not even think to offer their properties for sale to members 
of the minority communities in this country. The tax 
certificate policy ensures, for economic reasons, that a 
competent businessman will always give a fair shake to a 
minority businessman to purchase his property.^ The FCC 
then processes applications for its consent to the 
assignment of licenses of radio and television station 
typically in a 60-90 day period. 

The issue of the Minority Tax Certificate is not an 
economic issue of quantifying how much the treasury is 
losing because the issuance of a certificate does not 
provide a tax credit. The issuance of a tax certificate 
only involves a tax deferral, generally for no more than 3 
years, and only if the gain from the sale of the broadcast 
station to a minority-controlled company is reinvested in 
the communications industry. This program does not deprive 
the federal Treasury of revenues by forgiving a tax that 
might otherwise be due on the gain after a sale of a 


®Unlike renewal applications, applications for the sale of 
broadcast properties cannot be challenged by competing applications 
{although they are subject to petitions) . See 47 U.S.C. §310 (d) . 
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broadcast property. Rather, taxes are deferred. The 
minority tax certificate program is both good public policy 
and good tax policy, because (1) it brings qualified 
minorities into the broadcasting industry, thereby 
diversifying control of the mass media and continuing to 
keep the door open for minorities to have a voice and access 
to the vital means of communication, and (2) it keeps money 
flowing through the mass media industry and sustains it as a 
dynamic and growing industry which is the best of its kind 
in the world and provides great service to the public. The 
same theoretical argument that is use to justify the 
reduction in the capital gains tax applies to the protection 
of the tax deferral given by the Tax Certificate; provides 
capital for expansion, employment, productivity, consumption 
and eventual revenues for the treasury through sales and 
income taxes. 

To conclude, I know that a lot of the minority issues 
of the 1960s and 1970s are "out of fashion" with many policy 
makers today. However, when one juxtaposes the study that 
I presented to the FCC some two decades ago with the 
situation today, it can be seen that only very little 
progress has been made. Minorities own a controlling 
interest in just 323 of the 11,128 commercial broadcasting 
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stations and just 15 of the 7,500 cable television systems 
in the nation. This extremely low percentage fails to come 
close to the 23 percent of the workforce which minority 
individuals comprise. The tax certificate policy has been 
a singularly successful means of bringing new minority 
entrepreneurs into the mass media industry. It has been 
said that non-minority investors have been abusing the 
system by using "minority" front persons. The Commission 
has means available to detect "shams" and to prevent abuses; 
for example, it could designate tax certificate applications 
for hearings before administrative law judges to determine 
whether the minority in question is bona fide.^ Clearly, 
it is in the public interest for Congress and the FCC to 


develop means to curb 

abuses 

of 

otherwise 

beneficial 

programs . 






However, a repeal 

of Che 

tax 

certificate 

would 

be 

tantamount to Congress 

saying 

that 

minorities 

have 

now 


^The Supreme Court of the United States noted in Metro 
Broadcasting, Inc. v. FCC, 497 U.S. 547, 595, n. 48, that FCC minority 
preferences are subject to administrative scrutiny to identify and 
eliminate from participation those applicants who are not bona fide. 
The FCC's adjudicatory staff has well over 10 years experience in 
ferreting out those applicants who seek minority preferences by "sham" 
ownership devices but who are in fact undeserving of those preferences . 
See e.g. KIST Corp. , 99 FCC 2d 173, 186-90 (FCC Rev. Bd. 1984), affirmed 
as modified 102 FCC 2d 288, 292-93 and n. 11 (1985) . 
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gained equal status, have equal opportunity, and equal 
access, and that racism has been eradicated from the United 
States, which is. clearly not the case at this time. The tax 
certificate policy works, enhances minority ownership of and 
participation in the mass media, and in the long run does 
not result in a government forgiveness of tax liabilities. 
It is good tax policy and good social policy, and Congress 
ought to let it stand. 

My appeal to this committee and the Congress as it 
attempts to reshape this country with its "Contract with 
America" that it be sure to include all Americans, Black 
Americans, Hispanic Americans, Asian Americans and Native 
Americans. Without fair access for all citizens will become 
a "contract on America;" a death warrant on the ideals of 
equality and justice that this country was built upon. 
Those are the precious principles that the founding fathers 
embodied in the Constitution that you have sworn to uphold. 
So, when you deliberate the fate of the tax certificate 
policy, be sure that tomorrow's America continues to be the 
land of opportunity for all, not just for the rich and 
famous; that America continues to be the land that rewards 
the entrepreneurial spirit, not only the concentration of 
capital into "mega" -companies ; and that tomorrow's America 
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continues to be the land of equality and justice, not 
tyranny and discrimination. 


Respectfully submitted, 



^ador S. Bustos, President 
Z-Spanish Radio Network, 


Inc . 

DATED: January 27, 1995 
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Z-Spanish 

Radio 

Network! 


What's Driving Hispanic 
Market Growth? 


* More Hispanics were added to the 
population dunng the l980s than all ocher 
minorities combined. 

* YWs'pimcs mcKised seven times faster 
than the rest of the population during the 
past decade. 

* In two decades Hispanics will outnumber 
African Americans and become the nations 
largest minority group. 

* Hispanicpurchasingpowerswells toover 
$200 Billion. 


Why Sp:tnish Language Media? 


* Hispanics make up one-quarter of the 
California population and represent 46% 
of the population growth in California. 

* Over 75% prefer to speak Spanish. 

* Strong desires to niaimain cultural roots. 


Contact yourZ'Spaniih K.iiiioKepre^vnuiiti-. 9 



Z-Spanish Radio Network, Inc. » 

j40 Brannan Street. Suite 101 ^ 

San (-rancisco. CA 94107 ~ 

Tel: (41S)2«4-1>00 1 

l-i\: (415)2X4-9205 « 



over 2 
million 


Hispanics 
with one 

phone 

call? 
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"Ln Z's" Program Director 
hnnd picked his "Dream Team." The 
comhination of a distinctive format and nation.illv 
renowned talent, coupled with stalc-of-the-ari 
lechnolop' lo deliver a flawless, CD quality sound. 
Rive ' Z" a sophisticated, modern sound. 


Talent and format are Z advantage. 

7 Spanish Hit Radio is a music intensive format dcvciops'd tiv R&M jw.ird winninR Program Director S.ilv.idor 
Homcro Campos. This formal can best bedesenhs'd as a blend of three established r.uho form.iis: (.nntempnran 
Hit Radio (CHR), Comcmpi.rarv (iountn (B.inda/R.mchcr.a), .snd Top JO/Dance. 

"l.a Z's" unique sound comes from the livtlv dancc.ible limes mixed with the quick .and witty 

51 vie of our radio personalities. The liftbl Df mten entions, and iioaev rotmon ol new 

releases af^als loevenonr from but ihe bulk of our .audience is in the pnmarv 

dcmfiRraphics of lR-49. 





Mipporiln^ ch.iracteps ih.ii make 
7. ' wackier’ than any "moriuni" 

700." Their high cnergv. lottes, 
character impre.ssions, gossip on 
entertainers, ,snd laughter wake 
up the audience and gets them 

In a good mood for the d.ay Elia, Conde 

.ihc.id. lOam-ipm 

F.lias' smooth voice and infectious good humor 
keep the audience moving through the dav and 
glucotol.aZ On a regular 
b.asis Flus has live init rvirws 
with est.ililishesl and up-and- 
coming ret r>rding aiiisis. 

Salvador Homero Campos 

Sat s powerful air presence and m.igic 
touch for mixing music has 
commuters dancing in their se.us 
during the drive home. He h-l' three 
distinctisc programs; "I j Hora del 
Trab.tj.ador (workers Hour). "I os 
Grandcs Anos del Rock" (Spanish 
Rock gre-atest hit'), and "l.a J li*i-i de 
1 os No'io'" (I.ovc I mes). 


Gonaalo Silcs 

Gonralfi is ihc i reator ol 'la 
Hora Koni.iiiiic.r' iKom.mtic 
Hours) where l>stenei' re-ad 
inginal poems during .in hour of 



"Lite Night with Chico Su.ivc'' brings high energy 
tt> keep the bic night aiiilience .iwike and dancing. 



See rcprcicntntivc cpni.net 
infarni.ntion on bpck p.nnci 



Z-Spanish is bringing 
I nationally retmwncd 
Spani.sh language talent and 
programming to sm.ill, medium, 
ana large markets. The 
"opcn/inieractive" nature of the 
network senes to iinifv these 
markets through our ROC-Toll 
free line. la 7 lisicntTs lct-1 ihcv 
are part of something bigger 
I where thev c.in m.ikc requests 
send greetings to Ineno' .ind 
•itivcs across iraditionil r.idio 
I bouiid.ines, 

'The network n dmn'icd 
to meet the need for it 
Spanish hinguave 'Super 
Stotinn' in f/>e WVsterr; 
United .S‘f.t/es.' 


7.-Sp.iriish was launched in 
November l‘)9^ with stations 
in Sacramento. C..\, Vi’.ilnvn 
Creek. CA. .ind 1 resno, CA. 
All three I'M's bfoadcMsi on 
‘121 FM, going this network 
core a regional presriiee 
unmatchcil bs am other 
bri'.iiic.asi. Since the 

'orh h.is v’lp.ifuled .and 
covers 7 distinct m.arkei' 
stretching from W .ishington to 
Arirona svith fi I'Mc ind 4 AMs, 
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iLAnxiai.'! p 


A FLAN FOR THE DEVELOPMENT AND ACQUISITION OF 
BROADCAST STATIONS FOR THE LATINO COMl-lUNITY 


Presentee to the F.C.C. Conference on 
Minority Broadcast Ownership 
Washington, D.C. 

April 26, 1977 


By the National Task Force On 
Latino Broadcast Ownership Of The 
Naticnai Latino Media Coalition 


Anador Bustos 


Joseph M. Aguayo 
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STATEMENT : 


The Latino population of the U.S. now stands at 23 million 
strong. The same group of 23 million now earns $30 billion per 
year and spends $27 billion on consumer goods primarily advertised 
through the media of TV, radio and newspapers — as does most of the 
American public. 

It is also notev;crthy that the distribution of the Latino 
population corresponds with the top 50 TV, radio and newspaper 
markets of the nation — thus, the Latino community is often a 
dominant market segment in leadi.ng market areas. 

Of the 554 television stations in the U.S. as of mid-June 
of 1975, more than 100 provide some amount of Spanish-language 
programming. The Spanish International Network (Channel 41 in 
New Jersey) and its almost eleven affiliate stations provide 
mostly Spanish language programming produced in Mexico for 
syndication' through Central and South American including Puerto 
Rico . 

In terms of the radio market, mere than 200 stations 
broadcast in Spanish with programming for at least 30 hours per 
week. The number one radio and TV market of New York City has at 
least two stations with 24 hours and 18 hours of only Spanish- 
language programming . 

Given this scope of population and buying power, the 
extent of Latino ownership and management of broadcast stations 
poses a national scandal. Presently, only six television 
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stations are owned and operated by Spanish-speaking interests, with 
two new additional licensees pending. 

The National Latino Media Coalition has, at its Fifth 
Annual Conference in New York City, constituted a National Task 
Force on Latino Broadcast Ownership, and propose.s to the Federal 
Communications Commission, the following recommendations which, 
if accepted by the FCC , should be sent to President Carter and 
also the various federal agencies indicated: 

I . FINANCING OF LATINO BROADCAST VENTURES 

A. . That the Small Business Administration's present 
policy of disallowing loans and loan guarantees for broadcasting 
be changed by either adir.iiii strative correction or legislative 
amendment. The SEA should be empowered to provide specific set- 
asides for minority broadcast ownership. 

B. That the Corporation for Public Broadcasting provide 
radio start-up monies for Latino ownership ss well as sufficient 
monies from its community service grants and minority training 
grants for the training of Latino broadcast personnel and the 
hiring of professional staff. 

C. That the Educational Broadcast Facilities Division of 
the Office of Education specifically set a priority of funds for 
the purchase of broadcast facilities for potential Latino and 
other minority entrepreneurs. 
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II . FEDERAL COMMUNCIATIONS COMMISSION 

A. That the FCC coininit itself to both VHF and UHF drop-ii-. 
frequencies and channels for specific use and ownership by Latino 
owners in key Latino markets. 

B. That the FCC allow for public access to its computer data 
on frequency allocations as to selected Latino markets, as well as 
existing financial, and other station market data as contained. 

It is likewise recommiended that the FCC ' s Office of Consumer 
Affairs be assignee to handle this responsibility. 

C. That the FCC give public priority to both pending and 
future licensing applications by Latino and other minority owners. 

D. That the FCC streamline and give priority status to the 
processing of licensing application from Latinc owners and other 
minority groups, 

E. That the FCC should immediately undertake to hire 

Latino professionals in its various divisions who will be able to 
respond and handle licensing and other :> cations with adequate 

care and sensitivity. 

The National Task Force on Latino Broadcast Ownership 
of the NLMC recognizes the leadership coirur.itment of the Federal 
Communications Commission in the broadcasting field and recommends 
that a similar conference on Minority Cv’nership of Cable Broadcast 
Media be convened in the immediate future. 
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The National Latino Media Coalition comiTiends the FCC 
on its unprecedented conference on Minority Ownership in the 
Broadcasting Field and urges the FCC to exercise its commitme?it 
on those federal agencies (SEA, Corporation for Public Broadcas 
Office of Education, etc.) to ensure that the above-mentioned 
areas are issues and resources realized. 


ting , 
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Mr. Hancock. Thank you, Mr. Bustos. 

Mr. Montero. 

STATEMENT OF FRANCISCO R. MONTERO, COUNSEL, 

AMERICAN HISPANIC-OWNED RADIO ASSOCIATION AND 

RADIO BROADCASTERS ASSOCIATION OF PUERTO RICO 

Mr. Montero. Yes, that is correct. Thank you, Congressman 
Hancock. I know I am the caboose on this train, so I will try to 
keep it short. 

My name is Francisco R. Montero and I am a communications at- 
torney and a partner with the law firm of Fisher, Wayland, Cooper, 
Leader & Zaragoza, and I represent, among others, the American 
Hispanic-Owned Radio Association, which is a nonprofit trade asso- 
ciation made up of Hispanic-owned commercial radio stations. I 
also represent the Radio Broadcaster’s Association of Puerto Rico 
and also counsel members of the Hispanic National Religious 
Broadcasters. 

My comments will focus on the difficulty minority-owned broad- 
casters face in gaining entrance to the broadcasting industry. I will 
save a rehash of what section 1071 says. I think we are all pretty 
familiar with it now. However, in applying that section to the 
FCC’s policies of diversity, localism and minority participation in 
broadcasting, I think the FCC reasonably exercised discretion. As 
a means of promoting the FCC’s policies, minority tax certificates 
are both cost effective and inexpensive to administer. 

It is a bitter irony, I think, that one of the fastest growing seg- 
ments of the population, that is Hispanic Americans, is one of the 
most underrepresented in the broadcasting industry. Yet because of 
the language barrier that they face, Hispanics are frequently most 
in need of effective media outlets. 

The Hispanic population comprises approximately 9.9 percent of 
the U.S. population, and is expected to be the largest ethnic minor- 
ity in the country by the turn of the century. Hispanics are cul- 
turally and politically diverse on both ends of the aisle; however, 
they stand united in their desire to participate in American society 
and. commerce. 

Also, they are united in that their countries of origin share a 
common tongue, and that is Spanish. It is estimated that 97 per- 
cent of Hispanic Americans speak at least some Spanish, and 51 
percent speak it exclusively. 'This is a demographic which has not 
been lost on nonminority broadcasters. Two of the three national 
Spanish language radio chains are non-Hispanic owned; and the 
two major Spanish language television networks in the United 
States are not owned by Hispanics. MTV, CNN, HBO, NBC, and 
CBS have all formed Spanish language-programmed networks or 
channels, but Hispanics do not own these. 

While Hispanic broadcasters admire and applaud the efforts of 
these non-Hispanic companies to serve the Hispanic community, 
there needs to be equal growth in the numbers of Hispanic broad- 
casters who understand and respond to the subtle issues affecting 
the Hispanic American community. 

As the Hispanic population of the United States has grown, so 
has the spread of Spanish-speaking communities in cities and 
States which have not previously seen Hispanic populations. The 
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Hispanic populations of most American cities goes without printed 
news and information in Spanish, and must consequently rely on 
radio and television broadcasts for local news and information. It 
is the Hispanic broadcasters that usually serve this need. They are 
the ones that tell the Hispanic community in Spanish about which 
schools are closed during snow storms and where to go during na- 
tional disasters. 

Also, it should be noted that virtually all of the noncommercial 
Hispanic-owned radio and TV stations are programmed in Spanish, 
and they serve the educational and religious needs of the commu- 
nities. 

The minority tax certificate policy assists minorities to gain an 
ownership stake in the broadcasting industry and carries out the 
FCC’s policy of promoting localism and diversity on the airwaves 
and, ultimately, benefits the tax base. Through ownership, these 
broadcasters have grown and provided employment to the Hispanic 
community. Thus, the benefits of the certificate trickle down 
throughout the community and the marketplace. 

I was going to cite a graphic example, an anecdotal example of 
the benefits of the tax certificate, but I think Amador Bustos and 
Raul Alarcon and several of the others on the panels this morning 
are shining testaments of the success stories created by the FCC’s 
tax certificate policy. 

Often Hispanics, like other minority groups, do not have the 
track record to obtain the financial backing to outbid nonminority 
broadcasters in the open market. Capital and financing are ex- 
tremely difficult to come by. The large nonminority-owned broad- 
casters have the credit and collateral to outbid the minority broad- 
casters. Without the existence of the minority tax certificate pro- 
gram, many successful Hispanic broadcasters would not have had 
the opportunity to compete with the larger, better financed, 
nonminority-owned broadcasters to acquire their first station. 

As a final matter, there is another interesting point here with 
Hispanic broadcasters. It should be noted that Hispanic American 
broadcasters face some of their fiercest competition from Latin 
America. Mexican stations reach Texas, New Mexico, and Califor- 
nia. Dominican stations reach Florida, Puerto Rico, and the U.S. 
Virgn Islands. These stations are not subject to the stringent Fed- 
eral regulations that Hispanic American broadcasters face. Also, 
they usually undercut Hispanic American broadcasters in their ad- 
vertising rates because of reduced overhead costs. 

It is tragic that several State governments actually advertise 
with Mexican stations because they are cheaper to reach the His- 
panic population in the United States than buying time on stations 
owned by Hispanic Americans. Programs like the tax certificate 
help stem that tide. The program helps Hispanic Americans enter 
the market so that they can compete and serve as a growing and 
productive segment of the American society, and this in turn nelps 
keep American advertising dollars in the United States where they 
belong. 

For these reasons, the FCC’s tax certificate policy should be pre- 
served and endorsed. I am available to answer any questions if you 
have any. Thank you. 

[The prepared statement follows:] 
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Good morning Ladies and Gentlemen. My name is Francisco R. 
Montero. I am a communications attorney and partner with the 
Washington law firm of Fisher Wayland Cooper Leader & Zaragoza 
L.L.P. My primary practice area involves the representation of 
Hispanic broadcasters before the Federal Communications 
Commission. I represent the American Hispanic Owned Radio 
Association ("AHORA"), a non-profit trade association made up of 
Hispanic owned commercial radio stations, as well as the Radio 
Broadcasters Association of Puerto Rico. Also, I have counseled 
members of the Hispanic National Religious Broadcasters. 

My comments will focus on the difficulty minority 
owned broadcasters face in gaining entrance to the broadcasting 
industry. Congress gave the FCC wide discretion in the 
implementation of Section 1071 of the Internal Revenue Code. The 
Section provides that the FCC may issue a tax certificate that 
permits sellers of broadcast properties to defer capital gains 
taxation on a sale or exchange of property whenever it determines 
that such a sale or exchange is "necessary or appropriate to 
effectuate a change in a policy of, or the adoption of a new 
policy by the Commission with respect to the ownership and 
control of radio broadcasting stations..." The minority tax 
certificate policy is consistent with the original intent of 
Section 1071. In applying Section 1071 to promoting the FCC's 
policies of diversity, localism, and minority participation in 
broadcasting, the Commission reasonably exercised its discretion 
with Congressional endorsement. As a means of promoting the 
Commission's policies, minority tax certificates are both cost 
effective and inexpensive to administer. The policy should, 
therefore, remain intact. Moreover, it should be noted that the 
FCC has initiated a rulemaking proceeding regarding its minority 
tax certificate policy. Comments and reply comments on the 
Commission's rulemaking proceeding are due on April 17 and May 7, 
respectively. As such, the Congress should consider the comments 
that are filed in that proceeding. 

It is a bitter irony that one of the fastest growing 
segments of the population, Hispanic Americans, is one of the 
most under-represented in the broadcasting industry. Yet, 
because of the language barrier they face, Hispanics are 
frequently most in need of effective media outlets. The Hispanic 
population comprises approximately 9.9% of the U.S. population, 
and is expected to be the largest ethnic minority in the country 
by the turn of the century. Hispanics are culturally and 
politically diverse. However, they stand united in their desire 
to participate in American society and commerce. Also, they are 
united in that their countries of origin share a common tongue. 
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Spanish. ic is estimated that 97% of Hispanic Americans speak at 
least some Spanish and approximately 51% speak it exclusively. 

This is a demographic which has not been lost on non- 
minority broadcasters. Two of the three national Spanish 
language radio chains are non-Hispanic owned. The two major 
Spanish language television networks in the United States are not 
owned by Hispanics. MTV, CNN, HBO, NBC, CBS have all formed 
Spanish language programmed networks or channels. None are 
Hispanic owned. While Hispanic broadcasters admire and applaud 
the efforts of these non-Hispanic companies to serve the Hispanic 
community, there needs to be equal growth in the numbers of 
Hispanic broadcasters who understand and respond to the subtle 
issues effecting the Hispanic American community. The greatest 
obstacle Hispanics face in entering the broadcasting industry is 
a lack of capital which makes it nearly impossible to enter into 
and grow in the market. This reality has been recognized by 
various Federal, state, and local efforts to help Hispanics and 
other minority groups gain access to vital news and public 
service information in Spanish. 

As the Hispanic population of the U.S. has grown, so has the 
spread of Hispanic communities in cities and states which were 
not previously known for their Hispanic populations. Cities like 
New York, Los Angeles, Miami, Chicago and Washington are known to 
have very large Hispanic populations. However, we are seeing the 
growth of Hispanic communities in cities such as Portland, New 
Haven, Nashville, Oklahoma City, and Salt Lake City to name a 
few. Unlike many other minority populations in the country, 
however, the Hispanic community faces a real obstacle in gaining 
access to local news and information in the Spanish language. 

The existence of local Spanish language media outlets to provide 
local news, weather and information in Spanish is essential. 

The only cities in the country with regular Spanish language 
newspapers are the largest metropolitan areas with major Hispanic 
populations. As such, the growing Hispanic population of most 
American cities go without printed news and information and must, 
consequently, rely on radio and television broadcasts for local 
news and information. It is the small Hispanic broadcasters that 
usually serve this need. In fact, most Hispanic broadcasters 
program their stations in Spanish. They usually own their 
station in their home town and frequently serve as their own 
general manager. It is t.he small Hispanic broadcaster who will 
tell the Hispanic community in Spanish about which schools are 
closed during a snow storm Or where to go during a natural 
disaster. While there are national Spanish language broadcasting 
chains, very few provide local news and information and only one 
is Hispanic owned. 

The minority tax certificate policy assists minorities to 
gain an ownership stake in the broadcasting industry and carries 
out the FCC's policy of promoting localism and diversity on the 
airwaves, and ultimately benefits the tax base. Over the past 
five years, there have been over a dozen instances in which 
Hispanic Americans have used the tax certificate policy to help 
them acquire a station. Through ownership, these broadcasters 
have grown and provided employment to the Hispanic community. 
Likewise, they have provided an advertising outlet for other 
local businesses which serve the Hispanic community. These 
businesses have, in turn, grown. Finally, because of the 
limitations placed on minority tax certificates, the purchase 
price paid for the station is usually reinvested into the 
country's communications infrastructure. In short, the policy 
helps minority businesses succeed, serves the community and 
generates tax revenues. Thus, the benefits of the certificate 
trickle down throughout the community and the marketplace. 

A graphic example of the benefits of the tax certificate 
policy involves a client of mine who acquired his first AM 
station in Laredo in 1990. He is from Laredo and still lives in 
Laredo. Because he could offer the previous owner a tax 
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certificate, he was able to lower his bid and, thus, afford to 
buy the station. He is an Hispanic American and he programs the 
station in Spanish. He is the general manager of the station and 
his mother answers the telephone. His station was such a success 
that in 1993 he bought an FM station in Laredo which he also 
programs in Spanish. Most recently he has acquired an interest 
in an AM station near San Antonio which is also programmed in 
Spanish. Without the assistance he received from the tax 
certificate program, he would never have been able to afford the 
first station, and the industry would have lost a successful, tax 
paying participant. 

The FCC has long recognized the need and value of 
encouraging diversity and localism as strong public policy 
objectives. In furtherance of this policy, the FCC has long 
recognized the need and value of encouraging Hispanic and other 
minority ownership in broadcast facilities. However, minority 
broadcasters have continually faced obstacles in obtaining the 
necessary financial assistance to compete. The fact that non- 
Hispanic broadcasters are entering the Spanish language 
broadcasting market to the virtual exclusion of Hispanics is 
testimony to the problem. Often, Hispanics, like other minority 
groups, do not have the track record to obtain the financial 
backing to out-bid non-minority purchasers in the open market. 
Capital and financing are extremely difficult to come by. The 
large non-minority owned broadcasters have the credit and 
collateral to out -bid minority broadcasters. While the FCC is to 
be commended in its efforts to encourage minority ownership, 
without the existence of the minority tax certificate program, 
many successful Hispanic broadcasters would not have had the 
opportunity to compete with larger, better financed non-minority 
owned broadcasters to acquire their first station. 

As a final matter, it should be noted that Hispanic American 
broadcasters face some of their fiercest competition from Latin 
America. Mexican stations reach Texas, New Mexico and 
California. Dominican stations reach Florida and Puerto Rico. 
These stations are not subject to the stringent Federal 
regulations that Hispanic American broadcasters face. Also, they 
usually undercut Hispanic broadcasters in their advertising rates 
because of reduced overhead costs. It is a sad example that the 
State of California purchases Spanish language advertising time 
from stations in Mexico to reach the Hispanic American 
communities in San Diego and other cities, frequently to the 
exclusion of Hispanic American broadcasters in those American 
cities. Thus, Hispanic American broadcasters, who serve this 
vital role of providing the Hispanic American community with 
local Spanish language news and information, are being beat out 
by Latin American competitors. Programs like the tax certificate 
policy help stem the tide. The policy helps Hispanic Americans 
enter the market so they can compete and serve this growing and 
productive segment of the American society. This, in turn, helps 
keep American advertising dollars in the United States where they 
belong. For these reasons, the FCC's tax certificate policy 
should be preserved and endorsed. I am, of course, available to 
provide any additional information that the Committee may 
request . 
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Mr. Hancock. Well, thank you very much for your testimony. 
That will become part of the record. 

I would just like to make the statement that this hearing was 
not called for the express purpose of eliminating something that is 
beneficial to the economy and beneficial to minorities. And, it is not 
only to determine the justification for a specific situation that 
maybe should or maybe should not occur. 

The testimony I have heard today, in my own opinion, has been 
very informative. I think this panel and the previous panels under- 
stand that we do have a problem which we are going to try to ad- 
dress. I think that is what the public expects of us under the Con- 
tract With America. 

Your particular company, Mr. Oxendine, you are a venture cap- 
ital company and you evidently also own three television stations. 
Are you into radio also or just television? 

Mr. Oxendine. I finance radio and I own TV. 

Mr. Hancock. Is your Capital Fund incorporated? Is this a mi- 
nority enterprise, also? 

Mr. Oxendine. Yes, it is. It was started by the broadcast indus- 
try. ABC, NBC, CBS, and 73 other broadcasters invested in the 
company. So it is called Broadcast Capital Fund. We went to the 
SBA and asked for a license. We have a MESBIC and we use that. 
So we took that, and in the last 14 years we have been lending to 
minorities. 

Mr. Hancock. Broadcast Capital Fund is primarily funded by 
major 

Mr. Oxendine. By the broadcasters. 

Mr. Hancock. — broadcasters. Fine. 

Mr. Oxendine. It is a not-for-profit private initiative. 

Mr. Hancock. Private venture capital? 

Mr. Oxendine. Yes. 

Mr. Hancock. Do any of the witnesses have anything that you 
would like to add, briefly? 

Mr. Bustos. Congressman Hancock, you keyed on a particular 
aspect that I also had cut out of my dissertation because it was a 
little bit longer, and that is the similarity to the capital gains tax. 

The deferral is very closely — has the same effect of allowing that 
company to save to reinvest in another portion of the economy, or 
generally the communications industry as well, which will then 
produce jobs in that industry, which increases productivity and so 
forth. The whole cycle goes to productivity, to employment, and 
then to eventual taxation through tax or employment income taxes. 
So it does have a close parallel and since it is also a deferral and 
not a credit, I think it has even a healthier benefit. 

Mr. Oxendine. Congressman Hancock. 

Mr. Hancock. Yes, sir. 

Mr. Oxendine. I just wanted to say something with regard to the 
FCC and we, as minorities. I think that it is important to imder- 
stand that when we go before the FCC to ask about whether or not 
we qualify for a tax certificate, I think, Don Cornwell, you alluded 
to what his company does, but I think the FCC in making its com- 
ments to the subcommittee was kind of remiss in saying what they 
do, because they really are good electronic policemen policing the 
airwaves. 
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When you talk about the minority control issue before the FCC, 
you have to make the distinction between equity control and voting 
control. A limited partnership is one thing, and a regular corpora- 
tion is another in terms of equity participation and voting control 
requirements. 

The limited partnership mirrors a regular business. Regular 
business people come to an investor and say, “Look, I have an idea; 
I want to finance something. You put up 90 cents, I will put up 10 
cents; let me have voting control and together we will make some 
money.” 

When we go before the FCC we are asked two things: Are you 
a minority-controlled organization? To be minority controlled, you 
have to have 51 percent of the voting stock of your company. Tliat 
is not difficult to determine. The problem comes with regard to the 
amount of equity the minority provides. When you look at a limited 
partnership, you may have 10 limited partners who each put up 
$10 million. That is not what is important. You have a general 
partner corporation, which usually includes the minority interest, 
that is really important. 

I think that what you have to look at and ask is: Does the minor- 
ity really have 20 percent equity in the company? You can have a 
general partnership corporation of the limited partnership that has 
only $10,000 as the total equity. So any minority can find $2,000 
or $2,100, which could qualify as 21 percent of the equity in the 
company, and then the majority would put up the balance of 
$8,000. The problem is that in that general partner corporation as- 
signment, you could also have a preferred stock portion where 
someone could put up $5 million for an interest in the company. 

So I think the question you might want to ask in the future 
when you examine minority-controlled organizations, is not only do 
you have voting control, but how does the equity that the minority 
contributes compare to the entire amount being funded. 

I hope you do not pass a law that requires us to put up 51 per- 
cent of the equity in a deal. No one does that. The FCC, they have 
a notice of proposed rulemaking asking for comments from the pub- 
lic regarding minority initiatives. I think one requirement is that 
we as minorities should put up substantial equity, whatever that 
number is. I think, Don Cornwell, that is what you were talking 
about. There should also be some real management control for the 
minority group, as well as voting control. 

The FCC should review the approval rights of the other inves- 
tors. Too often, when you look at the underlying documents to a 
particular financing, you find out that the other partners have so 
much control you, as a minority, are not really in charge. The 
above are the issues that lots of folks have not looked at, and I 
think those are easy things to do. Ask some simple basic questions 
of minorities and their partners and you will find out what is a 
sham and what is real. 'Die mechanism is there. 

Ms. Brunson. I would like to bring to your attention the concept 
that we are costing the government, costing the consumer, costing 
the public money by using this deferral process. I would like to re- 
emphasize that we are never costing the government if the 
leveraging of the funds and sale exponentially extends the growth 
to where you bring in five or six or seven times the impact of jobs 
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and revenue in terms of the economic base. In this way you are 
really using the mechanism to create for the consumer a much 
healthier economic environment. 

So that when we start using terms where we are saying we are 
taking this money out of the pocket of America, we must also weigh 
the concurrent benefit that is being brought to the table by the ex- 
pansion of these businesses by those of us who are given the oppor- 
timity to own a small property, and then put our 150 percent en- 
ergy into growing those properties to a greater degree than the per- 
son who is spinning it off, who may not have the same intensity 
to do the kinds of things that we will do. 

Not only do we bring an economic benefit to the whole process, 
but we bring an underlining benefit where we provide the training 
and the development for the next generation of broadcasters com- 
ing in so that they will have the vmerewithal to be able to under- 
stand how to penetrate this medium so that we will have continu- 
ous voices of African-American owners and operators. 

So I would like for us to look at the process of weighing that 
which we say we are taking away with that which is also being put 
on the table by the combined effort of those of us who grow these 
into much, much larger businesses than they were when we got the 
tax certificate in the first place. 

Mr. Hancock. Well, Ms. Brunson as a small businessman before 
I came to the Congress, you may rest assured that I am familiar 
with what is called sweat equity. Very familiar with it. 

Well, thanks again for your testimony, and this hearing is ad- 
journed. Thank you. 

[Whereupon, at 3:15 p.m., the hearing was adjourned.] 

[Submissions for the record follow:] 
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Phillip D. Moseley 
Chief of Staff 

Committee on Ways and Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington, D.C, 20515 


Re: Hearing to Examine the Operation and Administration 

of Code Section 1071. FCC Tax Certificate Policy 

Dear Mr. Moseley; 

We respectfully submit this written statement for the primed record of the January 27. 
1995 hearing by the Subcommittee on Oversight of the Committee on Ways and Means 
( ’Subcommittee") to examine the operation and administration of Section 1071 of the internal 
Revenue Code of 1986, as amended ("Code”). In accordance with your instructions, six (6) 
copies are enclosed. 

In view of the numerous comments received by the Subcommittee in connection with the 
hearing, we have not provided an overview of Code Section 1071.' Instead, we have assumed 
familiarity with the Code Section and will respond directly to the inquiries raised, 


’ For an excellent discussion of the mechanics of Code Section 1071. please see, Edward L. 
Glazer and Stephen D. Fisher. Section 1071 FCC-CertU'ied Transactions Involving Minority- 
Controlled Entities, 47 Tax Law. 91 (1993). 
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THE FCC’S 1978 POLICY IS CONSISTENT WITH THE 
UNDERLYING INTENT OF CODE SECTION 1071 

The 19'^8 Policy 

On May 25. 1978. the Federal Communications Commission ("FCC”) issued its Statement 
of Policy on Minority Ownership of Broadcasting Facilities. 68 F.C.C.2d 979 (1978) (hereinafter 
cited as the "1978 Policy Statement"). The expressed policy was "to increase significantly 
minority ownership of broadcast facilities.” The ultimate goal of this policy was to increase 
programming diversity so that it more accurately reflected the viewpoints of all Americans. 
Ownership was preferred as a means of furthering program diversity because it does not require 
direct governmental intrusion into programming. This policy was consistent with several coun 
decisions,^ and its ideals are part of the 1934 Communications Act and inherent in the First 
Amendment.^ 

One of several steps the FCC selected to Implement this policy was the use of its authority 
to grant tax certificates under Code Section 1071 in circumstances the FCC determined 
appropriate. 1978 Policy Statement. Appropriate circumstances include those where a sale of 
media is proposed to parties with a significant minority ownership interest and where there is 
a substantial likelihood that diversity of programming will be increased. 

The policy of using Code Section 1071 to enhance opportunities in the broadcasting 
industry was expanded to cable television systems in recognition of the technological revolution 
occurring in the communications and broadcast industries. In December 1982. in a Policy 
Statement on Minority Ownership of Cable Television Facilities, the FCC stated a new policy. 

"Believing that minority ownership of cable television systems is a significant 
additional means of fostering the inclusion of minority views in programming, and 
noting the relative scarcity of minority owned cable systems presently operating, 
the [Federal Communications) Commission adopts a policy of encouraging 


■ See. Citizens Communications Center v F.C.C., 447 F.2d 1201 (D.C. Cir. 1971); TV 9 Inc. 
V. FCC.. 495 F.2d 929 (D.C. Cir. 1973). 

•’ In the Communications Act of 1934, Congress assigned to the FCC exclusive authority to 
grant licenses, based on "public convenience, interest, or necessity," to persons wishing to 
construct and operate radio and television broadcast stations. 47 U.S.C. §§ 151. 301. 303, 307, 
309 (1982 ed.). 
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minority ownership of cable systems, utilizing the Commission's tax certificate 
authority as a form of subsidization of minority entrepreneurs seeking to enter the 
cable television market." 52 Rad. Reg. 2d (P & F) 1469 (1982). 

The FCC acknowledged that "[TJhe functions that cable television system operators perform for 
their subscribers are. to a large degree, similar to those performed by broadcast licensees for their 
respective audiences." Id. at 1470. The FCC also recognized that greater efforts were necessary 
to achieve the goal of diversified programming contemplated by the Communications Act of 
1934. and stated, "despite our previous efforts to ensure program diversity, it appears that 
additional measures in the area of cable television are appropriate." Id. at 1471. 

In September 1985, the FCC expanded the application of Code Section 1071 to include 
non-wireline cellular transfers. The FCC explained; 

"although cellular systems do not constitute "radio broadcasting stations" within 
the meaning of the [CommunicationsJ Act fof 1934], a broad reading of the 
language of the tax statute (Section 1071 of the Internal Revenue Code) is 
appropriate in light of the general congressional intent underlying the statute's 
passage and radical transformation of the telecommunication marketplace since the 
statute’s adoption." In re Telocator Network' of America. 58 Rad. Reg. 2d (P & 

F) 1443, 1448 (1986). 

In responding to the technological innovations occurring in communications and broadcasting 
industries, the FCC held: 

"In light of the legislative intent of Section 1071. the dramatic changes in 
telecommunication marketplace since its original enactment and Commission 
precedent, we conclude that the phrase "radio broadcasting station" is illustrative 
of the more general congressional intent to facilitate the effectuation of the 
Commission's policies rather than restrictive, and the scope of the phrase is 
properly construed as expanding vvith the extension of the Commission’s pro- 
competitive policies. Accordingly, we hold that the phrase does not bar the 
issuance of tax certificates in connection with transfers of non-wire cellular 
partnership interests in cellular markets 31 through 90." Id. at 1450. 

Thus, in fulfilling its role in a rapidly evolving industry, the FCC would have been remiss if it 
had failed to allow its application of Code Section 1071 to evolve in a commensurate manner into 
the new telecommunications technologies. 
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Inieni of Code Section 10''! 

Code Section 1071 was originally enacted in 1944 as Section 112(m) of the Internal 
Revenue Code of 1939 ("1939 Code"). Act of February 25. 1944. Ch. 63. Section 123(a), 58 Stat 
40-43, 46. In Code Section ll2(m), as originally enacted. Congress delegated to the FCC the 
authority to grant lax certificates as: 

" . , . necessary or appropriate to effectuate the policies of the Commission with 
respect to the ownership and control of radio broadcasting stations . . 1939 

Code Section I I2(m). 

This section was passed to help the FCC implement a "new policy" that prohibited ownership of 
more than one radio station in a single market. Senate Finance Committee Report. 78th Cong., 
1st Sess., S. Rept. 627 (1943). Congress intended it to provide relief for licensees who had to 
sell or exchange such stations as a condition of obtaining license renewal. Id. Congress did not 
specify any limits to this delegation of authority. Thereafter, the FCC exercised its broad 
regulatory authority to make and change policies concerning the ownership and control of 
broadcasting stations with the aid of lax certification. 

Section 112(m) was recodified without material change as Section 1071 in the Internal 
Revenue Code of 1954. H. Rep. No. 1337, 83rd Cong., 2nd Sess.. reprinted at 1954 U.S. Code 
Cong. & Ad. News 4621. 59072. However, the Senate Report accompanying the bill did 
specifically comment on the definition of "radio broadcasting"; 

"The form ot radio broadcasting' as used in the Bill and in the 1939 Code has an 
established meaning in the industry and in the administration of the Federal 
Communications Act which is sutTicienily comprehensive to include telecasting." 

S. Rep. No. 1622, 83rd Cong., 2nd Sess., reprinted at 1954 U.S. Code Cong. & 

Ad. News 4261. 5072. 

Clarifying language, in the form of a technical amendment, was substituted into Section 1071 in 
1958. This amendment provided that tax certificates would be granted as "necessary or 
appropriate to effectuate a change in a policy of, or the adoption of a new policy, by the 
Commission." Technical Amendments Act of 1958, Pub. L. No. 85-866. § 48, 72 Stat. 1606, 
1642 (1958); H.R. Rep. No. 775. 85th Cong., Isi Sess. 29 (1957). This change facilitated the 
FCC’s usage of Section 1071 to implement evolving policies, such as that to increase the 
diversity of broadcast licensees. 
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Consistency between 1978 Policy Statement and Code Section 1071 

The intent underlying Code Section 1071. namely, to provide the FCC with a tool to 
effectuate its policies, is entirely consistent with the 1978 Policy Statement. Indeed, Code 
Section 1071 remains an essential tool at the disposal of the FCC in its attempts to increase 
minority ownership of broadcast facilities. It is difficult to conceive of many industries that have 
changed as significantly as the communications industry has over the last fifty years. The FCC 
would have been remiss if it had not expanded the scope of the tax certificate program to keep 
pace with the rapid developments in the communications industry. 

Recently, attention has been focused on the size of the tax benefits expected to be granted 
under the tax certificate program. Certainly, it is quite difficult to quantify the social benefit 
derived from the tax certificate program in any meaningful way. To attempt to assess this benefit 
against a hypothetical tax cost is pointless. The magnitude of the transactions now being 
undertaken in the deployment of the National Information Infrastructure, however, are indicative 
of the importance of the communications industry in our society today. Now. more than ever, 
it is essential that the tax certificate program be endorsed to ensure universal access to telecom 
facilities. Code Section 1071 indisputably remains an essential tool in diversifying the ownership 
of broadcast licenses. 

THE FCC’S ADMINISTRATION OF CODE SECTION 1071 
DOES NOT CONSTITUTE AN IMPERMISSIBLE 
EXERCISE OF LEGISLATIVE AUTHORITY 

The FCC's administration of Code Section 1071 constitutes a permissible exercise of 
legislative authority. This has been examined by academics, the courts and by Congress on more 
than one occasion. In each case, the conclusion reached is that it is a legitimate exercise of 
legislative authority. 


Court Decisions 

Prior to the 1978 policy, the Review Board, in an opinion accepted by the FCC. had taken 
the view (hat the "Communications Act, like the Constitution, is color blind." Wd-Florida 
Television Corp., 33 F.C.C 2d 1, 17 (Rev. Bd-X aff’d, 37 F.C.C.2d 559. The issue of what the 
FCC should consider in awarding broadcasting licenses arose in TV 9. Inc. v, FCC. 495 F.2d 929 
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(D.C. Cir. 1973). ccn denied, 419 U.S. 986 (1974). In TV 0. the FCC. in awarding a license, 
gave little weight to the fact that the losing applicant was minority-owned. In considering the 
reasoning of the FCC. the appeals court stated: 

"To say that the Communications Act. like the Constitution, is color blind, does 
not fully describe the breadth of the public interest criterion embodied in the 
[Communications] Act. Color blindness in the protection of the rights of 
individuals under the law does not foreclose consideration of stock ownership by 
members of a Black minority where the [Federal Communications] Commission 
is comparing qualifications of applicants for broadcasting rights . . Id. at 936. 


Similarly, the same court, in West Michigan Broadcusuny: Co. w FCC. 735 F.2d 601 
(D.C. Cir. 1984), cert, denied. 470 U.S. 1027 (1985), considered a situation in which two 
companies filed mutually exclusive applications to build a new FM radio station in Michigan. 
One of the companies was owned by a minority who would fully participate in the station's 
management. In that case, the appeals court held that the FCC could give merit to a minority 
applicant regardless of whether there was a substantial minority-group population in the city 
where the license was located. Id at 609. Further, increased media ownership by minorities, the 
court decided, should conclusively be presumed to advance the public interest. Id. 

More recently, the Supreme Court upheld the constitutionality of two policies that enhance 
the opportunities for minorities to acquire FCC licenses. Metro Broadcasting, Inc. v. F. C C. . 110 
S. Ct. 2997 (1990). In evaluating two related FCC policies to increase minority ownership, the 
Supreme Court consolidated Metro with Astroline Communications Company Limited 
Partnerships et al. v. Shurberg Broadcasting of Hartford, Inc. ei al. The policies in question 
were 1) the FCC program of awarding enhancement for minority ownership in comparative 
proceedings for new licenses: and 2) the distress sale program permining a limited category of 
existing radio and television stations to be transferred only to minoriiy-conirolled firms. 

In finding both FCC policies constitutional, the Supreme Court held that minority 
ownership programs had been specifically approved and mandated by the Congress, and as such 
required judicial deference. Id. at 3008. Additionally. FCC minority ownership policies promote 
programming diversity. Id. at 3009. 3010. Further, programming diversity serves important First 
Amendment values, and remains consistent with the 1934 Communications Act. Id. at 3010. 
3012, 



197 


McMANIMON & SCOTLAND 

Phillip D. Moseley. Chief of Staff 
Committee on Ways and Means 
U.S. House of Representatives 
February 7. 1995 . 


Congressional Action 

As part of Section 115 of the Communications Amendments Act of 1982. Congress 
authorized the FCC to choose by lottery among competing qualified applicants for certain licenses 
as an alternative to lengthy comparative proceedings. Pub. L. No. 97-259, § 1 15. 96 Stat. 1087. 
1094-95 (codified at 47 U.S.C. § 309(i) (1982). Nevertheless. Congress required that: 

"significant preferences will be granted to applicants or groups of applicants, the 
grant to which of the license or permit would increase the diversification of 
ownership of the media of mass communications. To further diversify the 
ownership of the media of mass communications, an additional significant 
preference shall be granted to any applicant controlled by a member or members 
of a minority group." Id 

The legislative history of this provision acknowledges the FCC's continuing minority ownership 
policy and diversity of viewpoint rationale, and clearly shows that Congress intended to ensure 
that a similar minority preference was applied in any random selection licensing system. H. 
Conf. Rep. No. 765. 97th Cong.. 2d Sess.. 40, reprinted in 1982 U.S. Code Cong. & Admin. 
News 2261. 2284. 

Since 1987. using appropriations legislation. Congress has prohibited the FCC from using 
any of its appropriated funds to repeal, retroactively apply changes in. or to reexamine any of its 
race or gender preference programs. Act of Dec. 22. 1987. Pub. L. No. 100-202. 101 Stat. 1329. 
This prohibition applies to the tax certificate, distress sale, and comparative licensing programs, 
respectively. Id. The limitation did not prevent an expansion of the programs. 1 hus, Congress 
has answered the statutory authority question by effectively ratifying the Commission’s 
interpretation of the public interest standard and adopting a legal presumption that minority 
ownership produces more diverse programming that better serves the public interest.'' 

There can be no question that the FCC’s administration of Code Section 1071 is a 
permissible exercise of legislative authority. Notwithstanding the judicial decisions and 
Congressional action, it is disturbing that questions are now being raised by the Subcommittee 
about the legislative authority to administer a Code section that has been in force and effect for 
more than fifty years. 


' In Comment, FCC Tax Certificates For Minority Ownership o f Broadcast Facilities: A 
Critical Re-examination of Policy, 138 U. Pa. L. Rev. 979 (1990). the author correctly concludes 
that the FCC’s administration of the program is within its statutory authority. Id. at 999. 
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THE TAX INCENTIVE PROVIDED IN CODE SECTION 1071 
IN FACT FOSTERS MINORITY OWNERSHIP 
OF BROADCAST FACILITIES 

In our experience as counsel to clients engaged in the broadcasting and communications 
industry, we emphatically affirm that the tax certificate program has provided opportunities for 
minority individuals to participate in the broadcasting and communications industries. Moreover, 
it has served to spark investment in the entire telecommunications industry. In examining the 
effectiveness of the program, it is noteworthy that the National Telecommunications and 
Information Administration reported that minorities held .5% of broadcast licenses in 1978. and 
as of 1994 held 2.9% of them. See, National Telecommunications and Information 
Administration, United States Department of Commerce, Analysis and Compilation Minority- 
Owned Commercial Broadcast Stations, 1994. Also, the FCC has reported that 378 tax 
certificates were issued for broadcast stations and cable television facilities from 1978 to 1994. 

THE FCC POLICY IS A NECESSARY OR APPROPRIATE 
MEANS OF ACHIEVING THIS GOAL 

The 1978 Policy remains as important today as it was in 1978, if not more so. While 
there have been significant improvements in minorify ownership of broadcasting facilities and 
greater diversity in programming over the past sixteen years, there is still a long way to go. See, 
Metro, supra at 3003-05. The tax certificate program is one of several effective measures in 
achieving the FCC’s policy objectives and as such should not be repealed or replaced. 

The lax certificate policy permits more broadcast and cable properties to reach their 
highest valued use, thereby creating jobs and generating investment and tax revenues. The 
policy’s reinvestment feature retains capital in the media industries, where it helps build the 
nationa’s growing communications infrastructure. Furthermore, the policy helps small businesses 
enter the competitive marketplace and ultimately become large taxpayers themselves. 

The FCC, working closely with the IRS, possesses the expertise to review and improve 
upon the tax certificate policy. The FCC is obtaining public comment on the policy, with 
comments due on April 17, 1995. Among the matters the FCC might consider are the need for 
additional data on the policy's long and short range tax consequences, the optimal holding period 
for facilities obtained under the policy, and procedures for additional scrutiny of the bonafides 
of tax certificate applicants. Congress should defer additional action on this matter until it 
receives the FCC’s report and order. 



